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I. Introduction
Predatory private student lending has shattered the dreams of many individuals who
sought to better their lives through education. These loans have become a curse, rather than an
opportunity, for a large and growing number of private student loan borrowers who are
defaulting on their loans. Data is not publicly available on precisely which borrowers are
defaulting – we don’t know which lenders, loan terms, or types of schools have led to higher
defaults. The available data, however, strongly suggests that a large portion of private student
loan (PSL) defaults are attributable to irresponsible lending practices that became particularly
widespread up until the credit crisis in 2008. PSL origination during these boom years was
driven partly by the demand for student loan asset backed securities (SLABS). These loans were
characterized by high volume, lax underwriting, loan amounts higher than the cost of attendance,
and variable interest rates with very high margins.4
Low-income and non-traditional student loan borrowers tend to default at higher rates. The
aggressive marketing of PSLs most likely impacted these student borrowers more than others.
While there was an overall increase in the percentage of undergraduates with PSLs from 5% in
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2003-04 to 14% in 2007-09,5 increases were even larger among students at for-profit colleges
(from 14.1% in 2003-04 to over 40% in 2007-08)6, and among students of color (increasing from
4.1% and 4.6% to 17.3% and 13.2% for African Americans and Hispanics, respectively).7
Default rates are high for all PSLs originated during the boom period, and get higher with each
vintage of loan originations. Loans that are part of SLABS have particularly high default rates,
with some pools of loans expected to experience lifetime default rates higher than 50%.8
Private student loan holders have little incentive to modify the terms of PSLs for financially
distressed borrowers. Like government loans, PSLs are only dischargeable in bankruptcy if they
meet the high undue hardship standard.9 In addition, as defaulted PSLs made during the boom
are approaching the end of the applicable statute of limitations periods, we are seeing an increase
in collection lawsuits. Unfortunately, it is far too easy for private loan holders to obtain default
judgments in these cases. Both of these factors most likely contribute to PSL holder
unwillingness to work with borrowers unable to make their high loan payments.
The robo-signing scandals related to mortgage foreclosure documents and debt buyers have been
widely publicized. Reported abuses include the widespread signing of affidavits by employees of
servicers or debt buyers, third party contractors, and foreclosure firms who had no knowledge of
the content of the papers they verified. Less publicized, however, is an apparent and growing
robo-signing trend related to PSL collection actions. This paper seeks to shed light upon this
troubling trend and provide recommendations about how to defend against these abuses in
collection lawsuits and stem future abuses.
The plaintiffs in PSL lawsuits are not typically original lenders, such as financial institutions or
for-profit colleges. Rather, the loans at issue have usually been transferred, sometimes multiple
times, to one or more other entities. Plaintiffs therefore commonly include subsequent transferees
or entities that have purchased a portfolio of student loans, such as holders of securitized loan
pools or guarantors. They may also be entities that have merged with or acquired loan holders, as
well as entities such as loan servicers or debt collection agencies that have been assigned student
loan debts for the purpose of collection.
In many of these lawsuits, although the plaintiff may claim to be the holder of the loan at issue, it
may not possess or produce admissible evidence that this is in fact the case. Indeed, the plaintiffs
in these cases sometimes fail to provide the promissory note between the borrower and original
lender, and they often do not provide documentation demonstrating that they have been assigned
the borrowers’ loans. Based on our review of affidavits and evidence provided in these cases, in
repeated instances the plaintiffs’ affidavits in support of judicial relief have been “robo-signed” –
they often contain misleading or even outright incorrect information and reveal a lack of personal
knowledge essential to prove an assignment of the subject loan.
5
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This paper will identify a number of evidentiary deficiencies that may arise in PSL collection
actions, based on our review of documents filed in these cases as well as similar problems
observed in mortgage and debt buyer cases. The paper will also provide recommendations for
stemming robo-signing abuses and protecting unrepresented PSL borrowers from default
judgment abuses. Wherever possible, court decisions involving PSLs are cited. However,
because these cases are just starting to make their way through the courts, we primarily cite to
cases involving robo-signing in mortgage and debt buyer cases.
II. The Plaintiff’s Burden of Proof
In order to recover on a promissory note such as a student loan, a plaintiff/loan holder must
prove that (1) the defendant signed the note; (2) the plaintiff is the present owner or holder of the
note; and (3) the note is in default.10 The plaintiff must therefore produce the note as well as the
documents that show an unbroken chain of assignment from the original creditor to the
plaintiff.11
The plaintiff in a PSL collection action is rarely the originating creditor. The plaintiff may be a
creditor who purchased the loan, a securitization trust, or an entity that guaranteed the loan, such
as an insurance company or non-profit organization (e.g., The Educational Resources Institute).
Securitized debt typically involves multiple transfers from originating lenders to various
intermediaries and eventually to a trust.12 Even non-securitized debts, for which the original
lender may be a financial institution or a for-profit school, may be transferred more than once.
Because of such multiple transfers, PSL plaintiffs may have been careless about maintaining
documentation and may not be able to produce the note or document the chain of assignment.
There have been a number of recent lawsuits in which the plaintiff/loan holder has been unable
to meet its burden. This section discusses the evidentiary deficiencies that we have observed or
that may arise in these cases.
A. Requirement of Producing the Promissory Note
One element of the plaintiff’s burden is producing the promissory note. In order to recover on a
breach of contract claim, the plaintiff must prove not only that the borrower has assented to a
contract but the actual terms of that contract.13 This means that the collector must produce the
10

U.S. v. Carter, 506 Fed. Appx. 853 (11th Cir. 2013); U.S. v. Petroff-Kline, 557 F.2d 285 (6th Cir. 2009); U.S. v.
Lawrence, 276 F.3d 193(5th Cir. 2001).
11
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S.W.3d 699, 704 (Mo. Ct. App. 2000) (remanding federal Health Education Assistance Loan case for lender’s
failure to lay adequate foundation in connecting endorsement to promissory notes). See generally National
Consumer Law Center, Collection Actions §§ 4.3.4, 4.5.3 (2d ed. 2011 and Supp.); National Consumer Law Center,
Foreclosures ch. 5 (4th ed. 2012 and Supp.).
12
See National Consumer Law Center, Foreclosures § 1.3.3.4 (4th ed. 2012 and Supp.) (overview of all parties and
documents typically involved in a securitization transaction).
13
See, e.g., HICA Educ. Loan Corp. v. Perez, 2012 WL 4336026 (M.D. Fla. Sept. 20, 2012); Student Loan
Marketing Ass’n v. Holloway, 25 S.W.3d 699 (Mo. Ct. App. 2000).
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actual contract or note that the borrower has agreed to, with some evidence that the borrower has,
in fact, agreed to it. Ordinarily, proving that the borrower has agreed to a contract requires little
more than producing the actual promissory note bearing the borrower’s signature. Surprisingly,
some private loan plaintiffs may have difficulty doing this.
In addition, if the plaintiff produces a standard form contract, it must prove it is the version of the
contract that the particular consumer agreed to.14 An unsigned form contract is not sufficient.
Indeed, in a variety of contexts, courts have dismissed cases where the collector submits a
generic, undated, and unsigned “customer agreement” that does not even contain the consumer’s
name or any indicia relating the document to the consumer.15 Moreover, the collector must
provide a complete copy of the note, meaning that it should include all pages and all attachments.
Evidence of a contract has been found insufficient when the contract contained blanks for several
important terms and failed to include referenced attachments, even when a debt buyer’s
employee testified at trial that the contract was applicable to the consumer’s account.16
Appendix 1 contains an example of a case in which a student loan collector was unable to
produce a complete copy of the promissory note.17 In that case, the plaintiff loan guarantor,
Arrowood Indemnity Co., produced only the first page of a multiple page Application and
Promissory Note.18 In order to deal with the missing pages, the plaintiff produced a “Lost or
Missing Original Loan Document or Promissory Note Affidavit and Indemnification Agreement”
from Arrowood Capital Corp.19 This form indicates that the promissory note was “Lost in
Transfer” and is signed by an “authorized officer” possibly of Sallie Mae. The plaintiff in this
case agreed to dismiss the case with prejudice, based on part upon its inability to produce the
complete promissory note. Had this case proceeded to a determination on the merits, the
plaintiff would have had difficulty meeting its burden of proving the actual terms of the contract
the borrower assented to, and the affidavit produced would likely have been insufficient for
meeting that burden.
Appendix 2 contains another example.20 In this case, the plaintiff National Collegiate Student
Loan Trust 2007-3 provided the first page of the Loan Request/Credit Agreement Signature Page
with the borrower’s signature.21 However, rather than producing a copy of the actual pages that
were attached to the Signature Page, the plaintiff produced a standard form contract.22 The trial
14

See Henggeler v. Brumbaugh & Quandahl, P.C., 894 F. Supp. 2d 1180 (D. Neb. 2012); Remit Corp. v. Miller, 5
Pa. D. & C.5th 43 (Pa. Ct. Com. Pl. 2008). See also National Consumer Law Center, Collection Actions ch. 4 (2d
ed. 2011 and Supp.).
15
Capital One Bank v. Mullis, 15 Fla. L. Weekly Supp. 370a (Fla. Cnty. Ct. Feb. 13, 2008); N. Star Capital
Acquisition, L.L.C. v. Lewis, 15 Fla. L. Weekly Supp. 72a (Fla. Duval Cnty. Ct. Oct. 23, 2007), available at
www.nclc.org/unreported; Discover Bank v. Sura, 951 N.Y.S.2d 85 (table), 2012 WL 1450028 (N.Y. City Ct. Apr.
26, 2012).
16
Jaramillo v. Portfolio Acquisitions, L.L.C., 2010 WL 1197669 (Tex. App. Mar. 30, 2010).
17
The documents in Appendix 1 were provided by Alysson Snow, Staff Attorney, Legal Aid Society of San Diego,
who successfully defended this case.
18
See Appendix 1 at pp. 26, 28.
19
Id. at p. 30.
20
The documents in Appendix 2 were provided by Rebecca Babarsky, Staff Attorney, AppalReD Legal Aid, who
successfully defendend this case.
21
See Appendix 2 at p. 37.
22
Id. at pp. 42-45.

©National Consumer Law Center

4

www.nclc.org

court granted judgment for the defendants, based on the issues identified in the next section. Had
the case proceeded and the plaintiff failed to produce a witness who had personal knowledge
sufficient to testify that the standard form contract was in fact the contract that plaintiff signed
(or would have signed at the time because this, for example, was the only contract the original
lender used), it is likely that the plaintiff would have failed to meet its burden.
B. Proving Ownership of the Note
In order to obtain a judgment, the plaintiff must also show that it owns the note. In other words,
the plaintiff must establish that it is the real party in interest or that it has the authority to collect
on behalf of a loan holder that is the real party in interest. Typically, state civil procedure rules
require that actions be brought in the name of the real party in interest if standing to sue is to be
conferred.23
Whether the action is brought on behalf of another or by an entity in its own right, there must be
a written assignment to the loan holder giving it the right to sue on the debt. When challenged,
the plaintiff must produce such a written assignment. In many instances in the student loan
context there may be multiple assignments, in which case the plaintiff must demonstrate a
continuous, unbroken chain of assignment from the original creditor to itself in order to
prosecute the action.24 Therefore, a borrower sued on a loan should always ascertain whether or
not the plaintiff has established such a chain.25
One way to analyze this is to create a flow chart to map out all of the various assignors and
assignees and locate defects or breaks in the chain of assignment. In creating this flow chart, a
borrower should start with the original creditor on the promissory note, and then try to fill in
23

See, e.g., Cal. Code of Civ. Proc. § 367 (“Every action must be prosecuted in the name of the real party in interest,
except as otherwise provided by statute.”).
24
See, e.g., Student Loan Marketing Ass’n v. Holloway, 25 S.W.3d 699 (Mo. Ct. App. 2000). See also National
Consumer Law Center, Collection Actions ch. 4 (2d ed. 2011 and Supp.).
25
There are specialized formal requirements under Article 3 of the Uniform Commercial Code for the transfer of
negotiable instruments. If a student loan promissory note meets Article 3’s definition of “negotiable instrument,”
then transfers of the note must comply with those requirements. However, a number of courts have held that student
loan promissory notes are not negotiable instruments as defined by Article 3. See, e.g., U.S. v. Carter, 2013 WL
27626 (11th Cir. Jan. 2, 2013) (government student loan note does not meet all Article 3 negotiable instrument
requirements); Jackson v. Culinary Sch. of Wash., 788 F. Supp. 1233, 1248 n. 9 (D.D.C. 1992) (same), aff’d in part,
rev’d and remanded in part, 27 F.3d 573 (D.C. Dir. 1994) (on de novo review, reversing district court’s decision to
issue declaratory judgment on state law issues), vacated, 515 U.S. 1139 (1995) (appellate court should have used
abuse of discretion standard to review district court’s decision to issue declaratory judgment on state law issues), on
remand, 59 F.2d 254 (D.C. Cir. 1995) (remanding for district court to exercise it discretion about whether to issue
declaratory judgment on state law issues). But see The Educ. Resources Inst., Inc. v. Yokoyama, 2008 WL 3906834
(Cal. Ct. App. Aug. 26, 2008) (PSL note is a negotiable instrument ); The Educ. Resources Inst. v. Albert, 2007 WL
1711677 (Cal. Ct. App. June 14, 2007) (same); State ex rel. Bd. of Regents for the Univ. of Okla. v. Livingston, 111
P.3d 734 (Okla. Ct. App. Mar. 17, 2005) (state-funded student loan note is a negotiable instrument); In re Dudley,
502 B.R. 259 (Bankr. W.D. Va. 2013) (student loan note is negotiable instrument). See generally National
Consumer Law Center, Unfair and Deceptive Acts and Practices § 10.5.6.2 (8th ed. 2012) (description of Art. 3
negotiable instrument requirements). If the student loan promissory note at issue is a negotiable instrument, all
transfer documents should be reviewed for conformity with the applicable state’s UCC requirements. See National
Consumer Law Center, Foreclosures § 5.2.4 (4th ed. 2012 and Supp.) (explaining documents required for the
transfer of negotiable instruments); National Consumer Law Center, Unfair and Deceptive Acts and Practices §
10.5.6.3.7 (8th ed. 2012) (requirements for transfer of negotiable instruments).
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everything in between from that original creditor to the plaintiff bringing the complaint. This will
help the borrower to craft discovery requests and identify possible issues to raise with the court,
either through evidentiary or substantive motions. 26
For loans that have been securitized, there may also be helpful information on the Electronic
Data Gathering, Analysis, and Retrieval system (“EDGAR”) maintained by the Securities and
Exchange Commission. For example, SEC Form 8-Ks (current reports) and Form 10-Ks (annual
reports) should be available for student loan trusts.
An example of a flow chart is included in Appendix 1.27 In this case, according to the promissory
note, the original lender was Richland State Bank.28 Based on the documents produced by the
plaintiff, it appears that both SLM Education Credit Finance Corp. and Bank One Trustee for
EFG Financing might at some point have been owners of the borrower’s loan.29 In addition,
according to the Transfer of Ownership document, the borrower’s loan was eventually
transferred from “Sallie Mae” to the plaintiff Arrowood Indemnity Co.30 No other assignment or
transfer documents were produced by the plaintiff. The plaintiff therefore failed to produce
documentation of the assignments between Richland State Bank and Sallie Mae. Based on part
on this lack of assignment documentation, the plaintiff agreed to dismiss this case with prejudice.
Another sample flow chart is included in Appendix 2.31 In this case, the Credit Agreement
Signature Page identified Union Federal Savings Bank as the original lender.32 The plaintiff, a
National Collegiate Student Loan Trust, claimed that the loan was transferred from the original
lender to National Collegiate Funding, LLC, via a Note Purchase Agreement, and provided a
Pool Supplement which referred to a listing of transferred loans in “Schedule 1.”33 The plaintiff
also provided a Roster claiming to identify the borrower’s loan, although the plaintiff provided
no information about how the Roster related to the Pool Supplement or to Schedule 1 (which it
did not provide).34 The plaintiff further claimed that National Collegiate Funding, LLC then
transferred the borrower’s loan to the plaintiff NCLST, and provided a Deposit and Sales
agreement that referred to the Pool Supplement.35 The plaintiff, however, failed to produce any
document showing that these transfers involved the individual loan at issue. The court granted
judgment to the borrowers based on the plaintiff’s failure to prove it owned the loan at issue.36
When reconstructing and analyzing the chain of assignment from the original creditor to the
plaintiff, there is a possibility that documents have been robo-signed. Whenever a case involves
any of the robo-signing issues described next, the plaintiff may not be able to prove that it is the
26

Sample discovery requests for private student loan actions are available on the companion website to National
Consumer Law Center’s Student Loan Law treatise.
27
Appendix 1 at p. 33.
28
Id. at pp. 26, 28.
29
Id. at pp. 29, 31, 32.
30
Id. at p. 30.
31
Appendix 2 at p. 68.
32
Id. at p. 38.
33
Id. at pp. 48-51.
34
Id. at p. 52.
35
Id. at pp. 53-62.
36
Id. at pp. 64-67.
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real party in interest (among other things). The borrower should be careful not to admit that the
plaintiff is the current holder of the loan and should consider raising the real-party-in-interest
issues as an affirmative defense.
The issue may also be grounds for a motion to dismiss or to strike, a motion for summary
judgment, or a motion for judgment as a matter of law, as well as motions to compel or other
evidentiary motions. A borrower may use flow charts in order to show missing links in the chain
of ownership to prove that the plaintiff has failed to meet its burden. In educating the court, the
borrower should explain why this issue is significant and, in particular, should point out that
there is the potential for double liability if the correct holder is not the one pursuing the action
and the borrower is then sued a second time by the correct holder.
1. Does the Affidavit Contain Conclusory Statements?
Collectors often use affidavits to aid a motion for summary judgment or default judgment. In the
student loan collection context, affidavits are used to demonstrate ownership of the loan at issue.
General statements in an affidavit that are simply conclusions of law or fact do not prove a
case.37 Thus, an affidavit containing conclusory statements regarding ownership is insufficient;
the plaintiff must attach the actual contracts of assignment.38
2. Is the Specific Account Identified?
The plaintiff’s documentation of each and every assignment must also reference the specific
account at issue.39 For example, debt buyers often produce a detailed contract or bill of sale
delineating the relationship between the debt buyer’s assignor and the debt buyer, but the
document will make reference only generally to thousands of accounts being purchased at the
same time and will not identify the consumer’s account. This evidence is not enough. Each
assignment document must indicate that one of the thousands of accounts the debt buyer has
purchased is the account at issue in the lawsuit.40
37

Thomas v. OSI Funding Group, Inc., 2004 WL 541519 (Fla. Cir. Ct. Feb. 2, 2004).
See, e.g., FIA Card Servs., N.A. v. Saintonge, 70 A.3d 1224 (Me. 2013). See also LVNV Funding, L.L.C. v.
Shecter (Fla. Palm Beach Cnty. Ct. June 8, 2009), available at www.nclc.org/unreported; Palisades Collection,
L.L.C. v. Thomas (Fla. Broward Cnty. Ct. Apr. 15, 2009), available at www.nclc.org/unreported; Unifund CCR
Partners v. Shah, 946 N.E.2d 885 (Ill. App. Ct. 2011); Cach, L.L.C. v. Kulas, 21 A.3d 1015 (Me. 2011); New
Century Fin. Serv. v. Sanchez (N.J. Super. Ct. Law Div. Apr. 12, 2002), available at www.nclc.org/unreported;
DNS Equity Group Inc. v. Lavallee, 907 N.Y.S.2d 436 (N.Y. Dist. Ct. Feb. 22, 2010); PRA III, L.L.C. v.
MacDowell, 841 N.Y.S.2d 822 (table), 2007 WL 1429026 (N.Y. Civ. Ct. Mar. 16, 2007); Remit Corp. v. Potter (Pa.
Ct. Com. Pl. June 2, 2008), available at www.nclc.org/unreported; Unifund CCR Assignee of Providian v. Ayhan,
2008 WL 2974639 (Wash. Ct. App. Aug. 5, 2008).
39
See, e.g., FIA Card Servs., N.A. v. Saintonge, 70 A.3d 1224 (Me. 2013). See also New Century Fin. Servs. v.
Sanchez (N.J. Super. Ct. Law Div. Apr. 12, 2002), available at www.nclc.org/unreported; Citibank v. Martin, 11
Misc. 3d 219 (N.Y. Civ. Ct. 2005); Palisades Collection, L.L.C. v. Gonzales, 809 N.Y.S.2d 482 (N.Y. Civ. Ct. 2005)
(table); Zwick & Zwick v. Suburban Constr. Co., 134 N.E.2d 733 (Ohio Ct. App. 1956); Asset Acceptance, L.L.C.
v. Jones (Pa. Ct. Com. Pl. June 10, 2011), reprinted at www.nclc.org/unreported; Unifund CCR Assignee of
Providian v. Ayhan, 2008 WL 2974639 (Wash. Ct. App. Aug. 5, 2008).
40
In re Kendall, 380 B.R. 37 (Bankr. N.D. Okla. 2007); Persolve v. Uribe (Cal. Super. Ct. Dec. 9, 2010); available
at www.nclc.org/unreported; Cuda & Assocs., L.L.C. v. Lumpkin, 2011 Conn. Super. LEXIS 3025 (Conn. Super.
Ct. Nov. 29, 2011); Arrow Fin. Servs., L.L.C. v. Guiliani, 32 A.3d 1055 (Me. 2011); Unifund CCR Partners v.
Riley, 2010 WL 571829 (Mich. Ct. App. Feb. 18, 2010); Palisades Collection, L.L.C. v. Olosunde, 2008 WL
38
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PSL plaintiffs have attempted to use SEC filings downloaded from EDGAR in order to establish
they own the loans referenced in a given complaint.41 However, while a court may take limited
judicial notice of documents from the SEC website, it should not take judicial notice for the
purposes of establishing a disputed fact – namely, that a PSL was included in that pool of loans if
the individual PSL is not clearly identified in the SEC documents.42
3. Are the Affidavits Based Upon Personal Knowledge?
Affidavits must be based on personal knowledge and show affirmatively that the affiant is
competent to testify as to the matters stated therein.43 Thus, an affidavit must indicate the source
of the affiant’s knowledge44 and is not admissible if it states that it is made “on information and
belief” or “to the best of my knowledge and belief.”45
An employee of a plaintiff loan holder or a third-party custodian of records does not usually have
the personal knowledge necessary to authenticate a document memorializing an assignment
between other parties in the chain of transfers, even if that document is retained in the loan
holder’s or custodian of record’s regular course of business. The affiant must have personal
knowledge of the creation, maintenance and transmission of the assignment documents by the
generating entity. An employee of a subsequent loan holder or custodian of records typically
lacks this kind of firsthand knowledge.46 Therefore, a borrower should make queries of any
affiant who testifies about the transfer documents, such as: What are the affiant’s job duties?
Where is the affiant’s office and how often is s/he there? How many files does the affiant
maintain? How many files does the affiant process in a month? In a day? Is such processing, in
fact, physically possible?
Indeed, an employee of a custodian of records typically will not be able to certify records created
by the original creditor. To certify business records the affiant must be familiar with the record
keeping practices of the entity that created them – the habits and customary practices and
5233566 (N.J. Super. Ct. App. Div. Dec. 17, 2008); Midland Funding, L.L.C. v. Loreto, 950 N.Y.S.2d 492, 34 Misc.
3d 1232(A) (N.Y. Civ. Ct. 2012); Arrow Fin. Servs., L.L.C. v. Witmer (Pa. Ct. Com. Pl. May 13, 2010), available at
www.nclc.org/unreported; Unifund CCR Partners v. Vo (Pa. Ct. Com. Pl. Feb. 17, 2009), available at
www.nclc.org/unreported; Palisades Collection, L.L.C v. Grassmyer (Pa. Ct. Com. Pl. Jan. 15, 2008), available at
www.nclc.org/unreported; Unifund CCR Assignee of Providian v. Ayhan, 2008 WL 2974639 (Wash. Ct. App. Aug.
5, 2008); see also LVNV Funding, L.L.C. v. Guest, 953 N.Y.S.2d 550 (table), 2012 WL 1957715 (N.Y. City Ct.
May 29, 2012); Premier Capital, L.L.C. v. Baker, 972 N.E.2d 1125 (Ohio Ct. App. 2012); Portfolio Recovery
Assocs., L.L.C. v. Strifler (Vt. Super. Ct. Sept. 2, 2011), available at www.nclc.org/unreported.
41
See, e.g., Appendix 2 at pp. 49-51.
42
See, e.g., In re Waters, 2011 WL 5508657 (Bankr. D. Alaska Mar. 15, 2011) (taking limited judicial notice of
documents from SEC website, including Pooling and Servicing Agreement, but refusing to take judicial notice of
disputed fact that the mortgage loan was included in this pool of loans because debtor’s loan was not clearly
identified in SEC documents).
43
Palisades Collection, L.L.C. v. Gonzales, 809 N.Y.S.2d 482 (N.Y. Civ. Ct. 2005) (table); Citibank v. Martin, 807
N.Y.S.2d 284 (N.Y. Civ. Ct. 2005); Unifund CCR Partners v. Dover, 681 S.E.2d 565 (N.C. Ct. App. 2009); Luke v.
Unifund CCR Partners, 2007 WL 2460327 (Tex. App. Aug. 31, 2007).
44
Sherman Acquisition II, L.P. v. Garcia, 229 S.W.3d 802 (Tex. App. 2007).
45
See, e.g., Lopez-Carrasquillo v. Rubianes, 230 F.3d 409 (1st Cir. 2000); Sellers v. M.C. Floor Crafters, Inc., 842
F.2d 639 (2d Cir. 1988); Chandler v. Coughlin, 763 F.2d 110 (2d Cir. 1985).
46
See, e.g., Student Loan Marketing Ass’n v. Holloway, 25 S.W.3d 699 (Mo. Ct. App. 2000).
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procedures utilized in making the documents.47 Thus, an employee of a third party must show
personal knowledge as to the creation, maintenance, and transmission of the records by the entity
generating the original records, as well as how the third party obtained those records and
integrated those records into its own business records.48 The affiant must be able to certify that
the documents were made in generating entity’s regular course of business, that it was this
entity’s regular practice to make the documents, and that this entity created the documents
contemporaneously with the facts that were recorded.49 When the affiant is not an employee of
the company generating the original records, then the affiant has the burden of showing an
understanding of the daily operation and firsthand knowledge of the recordkeeping by the other
entity.50 An affidavit has no probative value when the affiant’s claimed familiarity with the
assignor’s business records is derived solely from the affiant’s review of those records after they
came into the possession of the custodian of record.51
One should also watch out for special issues relating to electronic evidence, since electronic
records create special authentication issues. Has the record been preserved during the time it was
in the electronic file so as to assure that the document being proffered is the same as the
document that was originally created? This issue raises questions not only about the computer
equipment and programs used but policies for use of the equipment, database and programs, how
access is controlled, how changes are recorded, what the audit system is, and the like.52 Thus,
the affiant must have special knowledge of the computer system, database, access, and related
issues before electronic records can be admitted.53 Courts have viewed with favor54 an elevenstep foundation for computer records suggested by E. Imwinkelried’s Evidentiary Foundations, a
description of which can be found in National Consumer Law Center’s Collection Actions
manual.55

47

Webb v. Midland Credit Mgmt., Inc., 2012 WL 2022013 (N.D. Ill. May 31, 2012); LHR, Inc. v. Ayree (Md. Cir.
Ct. July 26, 2010), available at www.nclc.org/unreported; Asset Acceptance v. Lodge, 325 S.W.3d 525 (Mo. Ct.
App. 2010); C & W Asset Acquisition, L.L.C. v. Somogyi, 136 S.W.3d 134 (Mo. Ct. App. 2004); Unifund CCR
Partners v. Youngman, 932 N.Y.S.2d 609 (N.Y. Sup. Ct. 2011); Rushmore Recoveries X, L.L.C. v. Skolnick, 841
N.Y.S.2d 823 (N.Y. Dist. Ct. 2007); Palisades Collection, L.L.C. v. Gonzalez, 809 N.Y.S.2d 482 (N.Y. Civ. Ct.
2005) (table); Riddle v. Unifund CCR Partners, 298 S.W.3d 780 (Tex. App. 2009).
48
Asset Acceptance v. Lodge, 325 S.W.3d 525 (Mo. Ct. App. 2010); C & W Asset Acquisition, L.L.C. v. Somogyi,
136 S.W.3d 134 (Mo. Ct. App. 2004); Rushmore Recoveries X, L.L.C. v. Skolnick, 841 N.Y.S.2d 823 (N.Y. Dist.
Ct. 2007).
49
Webb v. Midland Credit Mgmt., Inc., 2012 WL 2022013 (N.D. Ill. May 31, 2012).
50
Beneficial Maine Inc. v. Carter, 25 A.3d 96 (Me. Sup. Ct. 2011).
51
LHR, Inc. v. Ayree (Md. Cir. Ct. July 26, 2010), available at www.nclc.org/unreported; Asset Acceptance v.
Lodge, 325 S.W.3d 525 (Mo. Ct. App. 2010); C & W Asset Acquisition, L.L.C. v. Somogyi, 136 S.W.3d 134 (Mo.
Ct. App. 2004); Unifund CCR Partners v. Youngman, 932 N.Y.S.2d 609 (N.Y. Sup. Ct. 2011); Rushmore
Recoveries X, L.L.C. v. Skolnick, 841 N.Y.S.2d 823 (N.Y. Dist. Ct. 2007); Palisades Collection, L.L.C. v. Kalal,
781 N.W.2d 503 (Wis. Ct. App. 2010).
52
In re Vee Vinhnee, 336 B.R. 437 (B.A.P. 9th Cir. 2005); see also Lorraine v. Markel Am. Ins. Co., 241 F.R.D.
534 (D. Md. 2007).
53
In re Vee Vinhnee, 336 B.R. 437 (B.A.P. 9th Cir. 2005); see also Lorraine v. Markel Am. Ins. Co., 241 F.R.D.
534 (D. Md. 2007).
54
See, e.g., In re Vee Vinhnee, 336 B.R. 437 (B.A.P. 9th Cir. 2005); see also Lorraine v. Markel Am. Ins. Co., 241
F.R.D. 534 (D. Md. 2007); In re Vargas, 396 B.R. 511 (Bankr. C.D. Cal. 2008).
55
See § 4.2.4.4 (2d ed. 2011 and Supp.).
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4. Does the Material Evince a Lack of Trustworthiness?
Other features of an affidavit may indicate that the affiant’s testimony is not trustworthy.56 For
instance, a standard fill-in the-blank affidavit indicates a lack of trustworthiness, as it raises the
question of whether the affiant actually reviewed the borrower’s account or the documents about
which the affiant is testifying.57 In addition, one should review the documents attached to an
affidavit and the statements in the affidavit for inconsistencies. The presence of inconsistencies
between the documents and the affidavit itself will call into question the evidence being
proffered both by the affidavit and by the documents.58 Similarly, look for inconsistencies
between the documents attached and the complaint or motions that refer to facts alleged in the
affidavit or documents.
One should also check for deficiencies in the affidavit’s signature and notarization. Is the name
of the individual signing the affidavit disclosed on the affidavit? Is the affidavit properly signed
and notarized? It is important to assess the sufficiency of the notarization, since robo-signing
operations often can be sloppy on that score. For example, it is not uncommon for an affidavit to
assert that it has been signed by the affiant in one state, while asserting that the affiant appeared
before the notary in a different state.59 One should also review the documentation the notary
keeps of his/her notarizations and research whether his/her practice comports fully with state
requirements. Such documentation may also provide additional information about the robosigning practices of the plaintiff or custodian of records.
Some states also require that an affidavit disclose the affiant’s employer. In addition, the
borrower should research whether there is any evidence that the loan holder or custodian of
records previously engaged in robo-signing or other deceptive collection practices (based on
previous lawsuits or investigations). If so, this may be enough to persuade a court to question an
affiant’s trustworthiness.
An example of an affidavit and exhibits demonstrating many of these deficiencies is contained in
Appendix 2. The Affidavit of Chandra Alphabet was filed in support of the plaintiff NCSLT’s
56

See, e.g., Lubar v. Connelly, 2014 WL 536998 (Me. Feb. 1, 2014) (original lender’s affidavit lacked overall
trustworthiness); Beneficial Maine Inc. v. Carter, 25 A.3d 96 (Me. 2011) (employee did not establish that she was a
“custodian or other qualified witness” who could provide trustworthy and reliable information about the regularity
of the creation, transmission, and retention of the records offered, and therefore her affidavit could not establish the
foundation for the records' admissibility); HSBC Mortgage Servs., Inc., 19 A.3d 815 (Me. 2011) (affidavits
submitted by HSBC contained serious irregularities that made them “inherently untrustworthy”); C & W
Acquisition, L.L.C. v. Somogyi, 136 S.W.3d 134 (Mo. Ct. App. 2004) (“the bottom line” regarding the admissibility
of the business records is the discretionary determination by the trial court of their trustworthiness); Martinez v.
Midland Credit Mgmt., 250 S.W.3d 481 (Tex. App. 2008) (affiant did not indicate in any way that he had any
knowledge of the predecessor's record-keeping policies or that the records were trustworthy); Luke v. Unifund CCR
Partners, 2007 WL 2460327 (Tex. App. Aug. 31, 2007) (holding that that affidavit did not constitute proper
summary judgment evidence due to lack of personal knowledge and lack of trustworthiness, where affiant did not
state the factual basis for statements or attach to her affidavit a certified or sworn copy of the agreement between the
collecting entity and the original creditor).
57
See, e.g., American Express Centurion Bank v. Bajek, 918 N.Y.S.2d 396 (N.Y. Sup. Ct. 2010); American Express
Centurion Bank v. Badalamenti, 958 N.Y.S.2d 644 (N.Y. Dist. Ct. 2010) (table).
58
See National Consumer Law Center, Collection Actions §§ 4.2.3.4., 4.2.4.2 (2d ed. 2011 and Supp.). See also
National Consumer Law Center, Foreclosures § 5.5.2 (4th ed. 2012 and Supp.).
59
HSBC Bank v. Thompson, 2010 WL 3451130 (Ohio Ct. App. Sept. 3, 2010).
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motion for summary judgment.60 It is a standard “fill-in-the-blank” form, suggesting that the
affiant merely inserted her name, the names of the borrowers, the loan account number, and
amounts owed without reviewing any documents.
The affidavit contains a number of inconsistencies and conclusory statements, including the
assertion that the loan at issue was transferred from “Lender to the current Plaintiff,” although
the attached exhibits state otherwise.61 The affidavit also states that the business records attached
show that the borrower’s loan account is “listed in Schedule 1 attached hereto.”62 However,
none of the exhibits are titled “Schedule 1.” In addition, the borrower’s specific account is not
identified in either of the alleged transfer documents – the Pool Supplement and the Deposit and
Sale Agreement. It is identified in a “Roster” but there is no information about how this
document relates to either of the alleged transfer documents.63
The substance of this affidavit also raises questions as to the personal knowledge of the affiant.
She is an employee of the custodian of records-- NCO Financial Systems, a debt collector (and
one that is the subject of an injunction and judgment obtained by the FTC for debt collection
violations).64 She is not an employee of any of the entities that may have created the documents
at issue. In the affidavit, Chandra Alphabet states, “I have reviewed the chain of title records as
business records in this affidavit.”65 A mere review of business records, however, is not
sufficient to render these documents admissible. Although the affiant states that she has personal
knowledge of the “business record management practices and procedures of Plaintiff and the
practices and procedures Plaintiff requires of its loan servicers and other agents,” she does not
state that she has personal knowledge of the creation of the records. Thus, these records should
not be admissible.66 Without these documents, it is unlikely that the plaintiff would be able to
prove its ownership of the borrower’s loan.
5. Is Each Entity That Assigned the Loan Identical to the Entity That Assigns the
Loan to the Next Loan Holder?
For each link in the chain of ownership, the entity that has been assigned a debt must be identical
to the entity that subsequently assigns it to the next assignee in the chain. To mention just one
example, an appellate court found no standing to bring a collection action when the chain of
ownership was broken because the chain included a sale to Union Acceptance Corporation and
then a sale from a different entity, Union Acceptance Co., L.L.C., without any transfer between
these two entities.67 Organizations and ownership may change due to bankruptcy, mergers and
60

See Appendix 2 at pp. 46-48.
Appendix 2 at pp. 48-62.
62
Id. at p. 48.
63
Id. at p. 52.
64
See U.S. v. Expert Global Solutions, Inc. f/k/a NCO Financial Systems, Inc., Civil Action No. 3-13CV2611-M
(N.D. Tex. July 16 2013) (Stipulated Order for Permanent Injunction and Monetary Judgment).
65
Id. at p. 48.
66
Chase Bank, USA v. Curren, 946 N.E.2d 810 (Ohio Ct. App. 2010). See also National Consumer Law Center,
Collection Actions § 4.2.4.2 (2d ed. 2011 and Supp.).
67
Green v. Cavalry Portfolio Servs., L.L.C., 700 S.E.2d 741 (Ga. Ct. App. 2010); see also Benson v. Asset
Acceptance, L.L.C., 712 S.E.2d 83 (Ga. Ct. App. 2011) (credit card with Citibank (S.D.), N.A., but assignment from
Citibank USA to debt buyer and no evidence of transfer from Citibank (S.D.), N.A., to Citibank USA); Hutto v.
61
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acquisitions, and other similar events. In these cases, the transfer of the ownership to the new or
emerging entities must also be documented.
6. If the Plaintiff is Not a Loan Holder, Has the Loan Holder Assigned the
Plaintiff the Right to Bring an Action on Its Behalf?
It is important to distinguish between a case brought by a plaintiff to collect a debt it claims to
own and a case brought by a debt collection agency or loan servicer suing on the loan holder’s
behalf. In that latter case, the plaintiff must produce a document showing that the loan holder has
granted it the right to sue on the debt. An affidavit stating that there is such an assignment is not
sufficient.68 The plaintiff must also prove that the entity that is assigning those rights has the
right to pursue the collection action.69
III. Robo-Signing and Default Judgments
We reviewed the pleadings filed in 2011 and 2012 by various National Collegiate Student Loan
Trusts (NCSLTs) in two different state courts. Here are the results of our review of the 101 cases
filed in California’s Sacramento County Superior Court:
Outcome
Default Judgment
Judgment in Favor of Plaintiff
Dismissed Without Prejudice at
Plaintiff’s Request70
Dismissed with Prejudice
Settled
Pending
Total

Number
48
1
26
8
1
17
101

In every single case in which the plaintiff obtained a default judgment, the affidavits filed in
support suffered from most of the robo-signing defects described in Section II. We have
attached relevant pleadings and attachments from one case in Appendix 3.
•
•
•

The affidavits were all standard form/fill-in-the blank affidavits.71
They were all signed by one of five First Marblehead Education Resources (“FMER”)
employees.72
FMER is identified as the custodian of records on all the affidavits, not an owner or
former owner of the loans at issue.73

CACV of Colo., L.L.C., 707 S.E.2d 872 (Ga. Ct. App. 2011) (affidavit provides that JP Morgan Chase & Co.
assigned debt to debt buyer, but debt was with Chase Manhattan Bank).
68
Unifund CCR Partners v. Shah, 946 N.E.2d 885 (Ill. App. Ct. 2011).
69
See National Consumer Law Center, Collection Actions § 4.3.4 (2d ed. 2011 and Supp.).
70
It appears that these cases were dismissed due to a failure to serve the defendants.
71
See, e.g., Appendix 3 at pp. 77-78.
72
Id. (signed by Hollie J. Prince). The other 4 affiants were Julie Schoor, Colleen Morgan, Francesca Giampiccolo,
and Meagan Carabello.
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•
•

•

•

•

For ownership documents, only a Pool Supplement regarding a transfer of a loan pool
between the original lender and an intermediary entity is attached to each affidavit.74
The individual loans transferred are not identified in any Pool Supplement, nor is the
“Schedule I” referred to in each Pool Supplement, which allegedly identifies the
individual loans transferred, attached to any of the affidavits.75
No affidavit included any documents showing the transfer of the loans at issue from the
intermediary owner to the plaintiff. Instead, a purported “Account Statement History”
was attached.76
The affidavits do not even refer to or identify the Pool Supplements. If they had, it does
not appear that the affiants had the personal knowledge necessary to authenticate these
documents. (“The facts set forth below are based on my own personal knowledge upon
review of the contents of defendants’ education loan records, and the record management
practices and procedures of plaintiff’s loan servicers and other agents.”)77
The affidavits include only the first page of the signed promissory note, with a form
promissory note attached.78 None of the affiants stated whether the form promissory note
would have been the note that the borrowers signed, nor do the affiants appear to have the
personal knowledge to do so.

At least in California the plaintiffs made some attempt to show that they are the actual owners of
the loans at issue, although this is not required by the applicable California Code of Civil
Procedure provisions.79 This is not the case in Ohio. Here are the results of our review of 116
cases filed in 2011 and 2012 in Ohio’s Franklin Court of Common Pleas:
Outcome
Default Judgment
Dismissed Without Prejudice at
Plaintiff’s Request
Settlement, Consent Judgment, or
Summary Judgment for Plaintiff
Dismissed with Prejudice
Dismissed for Lack of Prosecution
Pending
Total

Number
52
17
25
3
2
17
116

73

See, e.g., Appendix 3 at p. 77.
Id. at pp. 90-95.
75
Id. at p. 96. The exhibit attached to the affidavit simply states “Schedule I, TRANSFERRED CHASE EXTRA
LOANS [On file with FMC].” A similar page is not included in the exhibits to any other affidavits we reviewed.
76
Id. at pp. 97-102. We included a few pages of the Account Statement History in the Appendix.
77
Id. at p. 77.
78
Id. at pp. 79-89.
79
See Cal. Code of Civ. Proc. §§ 585(a) (default judgment requirements for breach of contract cases or cases for
recovery of money) and (d) (in breach of contract cases or cases for recovery of money involving attorneys fees, the
court in its discretion may permit the use of “affidavits, in lieu of personal testimony, as to all or any part of the
evidence or proof required or permitted to be offered, received, or heard.”).
74
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As in California, the plaintiffs sometimes filed declarations of an employee of FMER, identified
as the custodian of records, in support of the motions for default judgment.80 In these cases, the
affiants are one of the same five people who are the affiants in California. The plaintiffs also
filed motions for default judgment without any supporting affidavits.81 None of the affidavits or
motions addressed or included assignment documents. They only included information about the
amount owed and the existence of the debt.82 In addition, the plaintiffs typically provided only
the first page of a promissory note signed by the borrowers, sometimes accompanied by a copy
of the other pages from a form note.83 These cases also suffered from many of the other defects
described in Section II.
Why should we be concerned about these default judgments? Many student loan borrowers who
are sued do not defend their lawsuits for several reasons. They may not be aware of their rights
or they may not have access to an attorney whom they can afford. They may not have been
properly served. And these cases often involve very large debts. In the California case in
Appendix 3, a default judgment in the amount of $45,000 was entered against the co-borrowers.
These co-borrowers were also sued by an NCSLT trust in 6 other cases, which resulted in default
judgments totaling an additional $85,401.84 In the Ohio cases in Appendices 4 and 5, default
judgments were entered in the amounts of $26,507 and $35,402, respectively.85
Once a plaintiff obtains a judgment, the plaintiff will have the right to, among other things,
garnish wages and seize non-exempt residential property, both of which are essential to the
economic well-being of the low-income borrowers who are most likely to be defendants in these
cases. Given the size of these debts, default judgments could negatively impact the well-being of
a borrower and her family for many years.
Yet many of these borrowers may have a number of valid defenses. As discussed above, they
may have defenses related to a loan holder’s inability to prove the terms of the loan or provide
adequate evidence of ownership. This is important because if the actual holder is not the one
pursuing the action, then the borrower could be sued again by the actual holder. The consumer
should not have to pay a debt to one party, only to find out later that another party is the true
owner and that the consumer must now pay the same debt again to this second party.86
Viable defenses could also be based upon discrepancies or mistakes relating to the amount of
money allegedly owed. The borrower may not actually owe the debt because he/she is not the
correct defendant or someone stole his/her identity or forged his/her signature on the promissory
note. In addition, the borrower may have a defense based on the statute of limitations. Unlike

80

See Appendix 5 at pp. 127-129.
See Appendix 4 at pp. 115-116.
82
Id.; Appendix 5 at pp. 127-129.
83
See Appendix 4 at pp. 124-126;Appendix 5 at pp. 124-125.
84
See Superior Court of California, County of Sacramento, Case Nos. 34-2012-00122150; 34-2012-00122163; 342012-00122166; 34-2012-00122403; 34-2012-00122576; and 34-2012-00122615.
85
See Appendix 4 at pp. 117-119; Appendix 5 at pp. 130-131.
86
See Miller v. Wolpoff & Abramson, L.L.P., 2007 WL 2694607 (N.D. Ind. Sept. 7, 2007), aff’d, 309 Fed. Appx. 40
(7th Cir. 2009).
81
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government loans, PSLs are subject to the applicable state statute of limitations. Usually, the
statute of limitation applicable to PSLs is the period governing a breach of a written contract.87
Private loan borrowers may also have a number of counterclaims. Among others, private student
lenders are subject to special Truth in Lending Act (“TILA”) requirements,88 and borrowers may
recover damages for violations of the TILA rules.89 Lenders are also subject to the antidiscrimination provisions of the Equal Credit Opportunity Act (“ECOA”), as well as ECOA
notice and record-keeping requirements.90
A borrower may also have a potential defense or counterclaim involving the Federal Trade
Commission’s Rule on Preservation of Consumer Claims and Defenses (“FTC Holder Rule”),
which addresses the issue of creditor and assignee liability for seller misconduct.91 This Rule
operates by way of a notice placed in consumer credit agreements whereby, as a matter of the
contract itself, the parties agree that the consumer may raise seller-related defenses and claims
against the holder of the note or contract. The FTC’s Statement of Basis and Purpose for the Rule
states that it applies to vocational training.92 The FTC Holder Rule applies to “sellers,” broadly
defined as sellers of goods or services to consumers,93 thus covering for-profit vocational
schools.
The language of the FTC Holder Rule notice makes clear that consumers may raise not only
defenses but also affirmative claims against the holder of a credit agreement. A consumer cannot
recover under the FTC Holder Rule more than the amount the consumer has paid on the loan
plus cancellation of the remaining indebtedness, but there is no limit upon the creditor’s liability
for its own conduct.94
It is likely that many of the borrowers who are defendants in PSL collection lawsuits attended
for-profit schools. A number of studies affirm that the type of institution attended is correlated
with default.95 For-profit colleges consistently have the highest federal student loan default
rates. Although for-profit schools enrolled just 13% of students nationally, 46% of the students
who entered repayment in 2010 and defaulted by 2012 were for-profit school students.96 In
87

See National Consumer Law Center, Collection Actions § 3.5.4.2 (2d ed. 2011 and Supp.). In cases where the
breach of written contract period has expired, the plaintiff may argue that a longer statute of limitation period
applies. For example, in California the statute of limitations for breach of written contract is four years, while the
statute of limitations for collection of a negotiable instrument is six years. See Cal. Civ. Pro. Code § 337; Cal. Com.
Code § 3118. See n. 20, supra, for cases that discuss whether student loan notes are negotiable instruments.
88
See National Consumer Law Center, Student Loans § 11.4 (4th ed. 2010 and Supp.).
89
See, e.g., Abel v. Keybank, 2005 WL 2216938 (N.D. Ohio Sept. 12, 2005) (awarding attorney fees for TILA
claims, the only claims that survived the motion to dismiss).
90
See Rodriguez v. SLM Corp., 2009 WL 598252 (D. Conn. Mar. 6, 2009). See also National Consumer Law
Center, Credit Discrimination (6th ed. 2013).
91
This Rule is discussed in National Consumer Law Center, Student Loans § 11.9.2 (4th ed. 2010 and Supp.) and
Federal Deception Law ch. 4 (1st ed. 2012 and Supp.).
92
40 Fed. Reg. 53524 (Nov. 18, 1975). See also 41 Fed. Reg. 20024 (May 14, 1976) (staff guidelines).
93
16 C.F.R. § 433(1)(j).
94
See National Consumer Law Center, Student Loans § 11.6.3.7 (4th ed. 2010 and Supp.).
95
See, e.g., Mary Nguyen, Degreeless in Debt: What Happens to Borrowers Who Drop Out, Education Sector at 1
(Feb. 2012).
96
U.S. Dep’t of Educ., “National Default Rate Briefings for FY 2011 2-Year Rates and FY 2010 3-Year Rates” at
62 (Sept. 30, 2013).
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addition, the for-profit school sector had a three year average default rate of 21.8%, which was
significantly higher than the three year default rates for public schools (13.0%) and private nonprofit schools (8.2%).97 Borrowing rates are also highest in the for-profit sector.98
For-profit schools are much more likely to engage in deceptive and other illegal business
practices than public or private non-profit schools, as is documented in detail by a recent Senate
Health, Education, Labor, and Pensions Committee Report.99 It is therefore these students who
are most likely to have school-related claims that they could raise against PSL holders. It is also
these students who are most likely defaulting on their PSLs and having default judgments
entered against them.
IV. Recommendations
There are several ways to provide relief to student loan borrowers already harmed by these robosigning practices and prevent future abuses.
1. Law Enforcement Actions Against Private Student Loan Holders Engaging in RoboSigning Practices
Law enforcement agencies, including state attorneys general and the Consumer Financial
Protection Bureau, could investigate and take action against private student loan holders
engaging in robo-signing. The filing of collection lawsuits and obtaining default judgments
based upon robo-signed affidavits and inadequate evidence of the terms and ownership of a debt
may constitute an actionable unfair and deceptive business practice (“UDAP”). This type of
conduct is markedly similar to the practice of robo-signing in the mortgage foreclosure
context.100 Not only could a law enforcement agency obtain injunctive relief against the future
use of robo-signing practices, it could also obtain relief for victims of the practice, including
monetary relief and requiring the offending student loan holders to vacate all default judgments
obtained.

97

Id.
The Project on Student Debt, “Student Debt and the Class of 2012” at 13 (Dec. 2013) (“National data show that
the vast majority of graduates from for-profit four-year colleges (88%) took out student loans, and they borrowed an
average of $39,950 – 43 percent more than graduates from other types of four-year colleges.”).
99
U.S. Senate, Health, Education, Labor and Pensions Comm., “For Profit Higher Education: The Failure to
Safeguard the Federal Investment and Ensure Student Success,” S. Rpt. 112-37 (July 30, 2012).
100
See U.S. et. al. v. Bank of America Corp. et al., Civil Action No. 1:12-CV-00361-RMC, Complaint at ¶¶ 63, 105107 (D.D.C. Mar. 14, 2012) (alleging robo-signing practices as basis for one of multiple UDAP counts in
nationwide mortgage practices complaint filed by state attorneys general and U.S.). See generally Raymond H.
Brescia, Leverage: State Enforcement Actions in the Wake of the Robo-Sign Scandal, 64 Me. L. Rev. 17 (2011)
(exploring “the availability of UDAP laws and the remedies they provide to rein in the range of practices revealed in
the so-called ‘Robo-Sign Scandal,’” concluding “that such practices - the false affidavits, reckless claims, and
improper notarizations - all violate the essence of most state UDAP laws; accordingly, the remedies available under
such laws may be wielded by state attorneys general to halt abusive foreclosure practices throughout the nation.”).
98
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2. Impose Minimum Evidentiary Burdens on All Plaintiffs in Collection Actions, Including
Plaintiffs Who Seek Default Judgments
States could enact statutes that protect consumers by requiring both student loan holders and
other plaintiffs collecting on consumer debts to prove a number of things before they may obtain
judgments. Legislation could be modeled on the National Consumer Law Center’s Model
Family Financial Protection Act (the “Model Act).101 The Model Act requires, among other
things, that a plaintiff in a consumer debt collection case must prove: (1) that it is the real party
in interest who owns the loan and has the right to collect on it; and (2) it has possession of at
least a copy of the original contract, or other documentation evidencing the consumer’s liability.
In many states, courts or judicial councils are tasked with promulgating state rules of court.102
Thus, depending on state law, a judicial council or court could enact court rules requiring
minimum evidentiary requirements for all plaintiffs in consumer debt collection cases, including
requirements for default judgments. Such requirements could similarly include that the plaintiff
provide evidence that it is the real party in interest and has sufficient documentation evidencing
the consumer’s liability.
3. Consumer Financial Protection Bureau Could Define Robo-Signing Practices in the
Private Student Loan Context as Unfair, Deceptive or Abusive
The Consumer Financial Protection Bureau (CFPB) could enact rules to both prohibit and
prevent the robo-signing practices described above. The Dodd-Frank Wall Street Reform and
Consumer Protect Act (the Act) provides that it “is unlawful for . . . any covered person or
service provider to engage in any unfair, deceptive, or abusive act or practice.”103 The Act further
provides the CFPB with the authority to prescribe rules to identify and prevent unfair, deceptive
or abusive acts or practices (UDAAP).104
Covered persons are defined to include “any person that engages in offering or providing a
consumer financial product or service . . . .”105 A financial product or service means “extending
credit and servicing loans, including acquiring, purchasing, selling, brokering, or other
extensions of credit . . . .”106 It also means “collecting debt related to any consumer financial
product or service.”107 Thus, private student loan holders, even when they are not original
lenders, are subject to the CFPB’s broad UDAAP authority.
101

Robert J. Hobbs and Chi Chi Wu, National Consumer Law Center, Model Family Financial Protection Act (June
2012) (a copy of this Model Act is available on NCLC’s website, www.nclc.org).
102
See, e.g., Cal. Const. art. 6, § 6(d) (“To improve the administration of justice the [judicial] council shall . . . adopt
rules for court administration, practice and procedure, and perform other functions prescribed by statute.”); W. Va.
Code § 51-1-4 (supreme court of appeals may make and promulgate court rules and regulations governing pleading,
practice and procedure, and judicial council is designated as advisory committee to make observations and report
recommendations that it deems proper). See also Rules of Practice and Procedure, 21 C.J.S. Courts § 178
(describing method of adoption of court rules); Annotation, Purposes and Functions – Court Rules, Pattern
Instructions, and Guidelines, 47 Am. Jur. 2d Judicial Councils and Conferences § 3.
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12 U.S.C. § 1536(a)(1)(B).
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12 U.S.C. § 5531(b).
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12 U.S.C. § 1581(6)(A).
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12 U.S.C. § 1581(15)(A)(i).
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12 U.S.C. § 1581(15)(A)(x).
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The CFPB could therefore adopt many of the provisions of the Model Family Financial
Protection Act.108 At a minimum, rules could prohibit student loan creditors/loan holders from
filing a collection action unless they attach to the complaint (1) a legible copy of the entire
original promissory signed by the borrower and (2) documentation of a complete chain of title
for the debt if it has been transferred, including proof that the individual borrower’s loan was
transferred for each link of the chain. The CFPB could also prohibit student loan holders from
seeking default judgments without this same documentation attached to supporting affidavits
signed by affiants that meet minimum standards that address the problems described above.

108

See n. 95, supra.
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