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The following statement is submitted on behalf of the National Consumer Law Center’s
low-income clients. The Boston-based National Consumer Law Center (NCLC) is a nonprofit
organization specializing in consumer issues on behalf of low-income people. We work with
thousands of legal services, government and private attorneys and their clients, as well as
community groups and organizations that represent low-income and older individuals on
consumer issues.

NCLC’s Student Loan Borrower Assistance Project provides information about student
rights and responsibilities for borrowers and advocates. We also seek to increase public
understanding of student lending issues and to identify policy solutions to promote access to
education, lessen student debt burdens and make loan repayment more manageable.’

Our policy and advocacy efforts are grounded in our direct legal assistance work with low-
income clients in Massachusetts. These clients seek our assistance because they are struggling
with student loan debt. In addition to our work in Massachusetts, we consult with advocates
across the country representing borrowers, many with complaints against for-profit schools.
Further, a large percentage of the complaints we get through our Student Loan Borrower
Assistance web site involve for-profit schools.

We applaud the Division of Professional Licensure’s (DPL) commitment to protecting
consumers from fraudulent for-profit schools. The testimony below highlights provisions in the
proposed regulations that we support as well as recommendations to strengthen certain
provisions to better protect consumers.

We urge DPL to enact strong regulations to ensure that the agency has the tools to conduct
rigorous oversight in this sector. We have seen too many of our clients over the years attending

'See the Project’s web site at www.studentloanborrowerassistance.org. NCLC also publishes and annually
supplements practice treatises which describe the law currently applicable to all types of consumer transactions,
including Student Loan Law (4™ ed. 2010 and Supp.). These comments were written by Deanne Loonin, attorney at
NCLC and Director of NCLC’s Student Loan Borrower Assistance Project. 1




fraudulent schools and ending up with no more than shattered dreams when they discover that
their credentials are worthless, they are unable to find the employment promised, and they are
stuck with a lifetime of debt.

We regularly see the harm caused by deceptive for-profit school practices through our
direct client representation work. All of our clients live in Massachusetts and are eligible for free
legal assistance. Of the clients we have seen in the past few years, almost 70% attended for-
profit schools. Of those who attended these schools, many did not complete their courses. Of
those who completed, only a few have found work in the field they supposedly trained in and
none have found long-term employment. In fact, few of these clients are employed in any type
of job.

Student loan defaults are devastating for borrowers because the consequences are so
severe. The government has extraordinary powers to collect student loans, far beyond those of
most unsecured creditors. The government can garnish a borrower’s wages without a judgment,
seize her tax refund, even an earned income tax credit, seize portions of federal benefits such as
Social Security, and deny her eligibility for new education grants or loans. Even in bankruptcy,
most student loans must be paid. Unlike any other type of debt, there is no statute of limitations.

To provide a more comprehensive view of the problems in this sector, we have attached a
copy of written testimony submitted by Robyn Smith, of counsel with NCLC, regarding the
proposed adoption of UDAP regulations to provide enhanced protection for students at for-profit
schools. Ms. Smith submitted this testimony last month during hearings on the Attorney
Generals proposals to broaden the scope of UDAP regulations in the commonwealth.

Key Provisions and Recommendations
A. School Application Process

We support DPL’s establishment and enforcement of minimal standards for approval.” To
be able to ensure that schools are meeting these standards, DPL should be able to identify all
persons who make decisions regarding or financially benefit from a school’s operations. We
therefore recommend that DPL consider requiring schools to provide the following information
in their applications for licensure:

¢ The form of the business organization and, if the school is incorporated, the state in
which it is incorporated along with a copy of the articles of incorporation and bylaws.

¢ The name and address of each person who owns or controls 25% or more of the stock or
an interest in the school and, to the extent applicable, each general partner, officer,
corporate director, member of the board of directors and any other person who exercises
substantial control over the school’s management and policies. For each person, the
school should also describe the nature and percentage of the ownership interest and any
other financial involvement in the school. For non-profit corporations, each member of
the governing board should be identified.

® An organizational chart that shows the governance and structure of the school,
identifying the chief executive officer, chief financial officer, and chief academic officer
and management staff.

230 CMR 13.02, 13.03.



¢ Information regarding the school’s agent for service of process.

e Each complete application and all information provided should be declared to be true and
signed under penalty of perjury by (1) the owner(s) of the school or, if the school is
incorporated, by the chief executive officer of the corporation and by each person who
owns or controls 25% or more of the stock or interest in the school or (2) if a non-profit
corporation, by each member of the governing board.

B. Instructor Qualifications, Job Placement Assistance and Limitation of Approvals

Ensuring that a school’s instructors are sufficiently qualified and knowledgeable to teach
in a particular occupational area is key to ensuring that a school will provide a quality education.
We have seen many instances where schools hire their own recent graduates with no experience
in the field or as instructors, or hire unqualified substitute teachers to teach classes for short
amounts of time. These practices expose students to a endless stream of unqualified instructors.
We therefore support the proposed standards and recommend adding the following requirements
to Section 14.04:

¢ The school should verify that each instructor, including substitute instructors, possesses a
combination of at least three years' experience and training or education in the occupation
to which the program is represented to lead.

® An instructor for a program that leads to a certificate, diploma or other credential shall
possess a certificate, diploma or credential of equal or higher level in the occupation for
which the credential is sought, other than for general content courses.

¢ Finally, a school should be able to petition DPL for relief from section 14.04 only for
good cause.

We also recommend that if the school represents to potential students that it provides job
placement assistance, it also provide to DPL a description of the job placement assistance
provided and the number of staff and percentage of staff time devoted to providing job
placement assistance. This is another common area of abuse by for-profit schools, who often
promise prospective students extensive job placement assistance, then fail to provide any
assistance beyond resume classes and the posting of publicly advertised jobs on a bulletin board.

Finally, while the wording “public health, safety, or welfare” in Section 14.06(3) is
broad, DPL should clarify that it may impose reasonable conditions on any approval to prevent
unlawful, deceptive or abusive practices, including to prevent violations of the regulations or the
statute.

C. Preventing High-Pressure Sales Tactics

We strongly support DPL’s limitation on repeated, unsolicited contact to two contacts in
a one month period.> While this rule should not be interpreted to prohibit schools from returning
prospective students’ communications, DPL should interpret “unsolicited” to ensure that a
student who expresses interest is not subject to unlimited recruitment. We urge broad
interpretation, including coverage of students who have expressed interest in a school.

In most cases, the problems for our clients begin when school staff engages in aggressive
marketing tactics to pressure them to enroll. These tactics include a range of misleading and
false representations as well as constant emails, texts and phone calls to lure students in the door.

7230 CMR 12.00(d), 15.01(6).



The tactics often begin when a consumer calls a phone number or clicks on a link promising help
finding financial aid or a school. These “leads” are often the work of for-profit lead generators
that send the consumers’ information to school recruiters paid to bring in as many students as
possible, regardless of ability to benefit. The recent report issued by the U.S. Senate Health,
Educa‘tlion, Labor and Pensions Committee documents problems with lead generators in great
detail.

Some of the worst abuses in the sector occur because of the aggressive push for growth
and proliferation of large, Wall Street-backed public companies. In annual reports and other
information to investors, the proprietary school companies repeatedly discuss their reliance on
federal student aid to stay in business and to grow. Forbes Magazine noted this trend, describing
Career Education Corporation (CEC) as a “company built to swallow Title IV [federal student
assistance] funds in the way a whale gathers up plankton.”

Many of our low-income clients can only afford pre-paid cell phones or low-cost cell
phone plans. This means that they either have to pay for each phone call and text message or
have low data plan limits, and each unwanted cell phone call or text message costs them money
they cannot afford. Furthermore, if a prospective student does not respond to two telephone calls
or text messages, a school should not be able to continue to endlessly call and harass him or her
in the future, even if those communications are limited to two per month. A prospective student’s
decision to not respond is an indication that he or she is not interested and telephone
communications should cease. Thus, we recommend that the definition of abusive practices be
modified to include more than two contacts to a prospective student of any kind (by cell phone,
text, voicemail, or email) if a student does not respond to those contacts.

In addition, we strongly support the proposed cooling off period prohibiting a school
from accepting a signed enrollment contract from a prospective student for 72 hours after the
school provided the contract.® Typically, from the minute a student first walks into a for-profit
school, he/she faces intense pressure to sign an enrollment agreement and take out student loans.
Many of our clients describe being pressured to sign a tall stack of documents, as directed by a
recruiter, without sufficient time to review each document. The 72-hour waiting period will
allow students to make decisions away from these high-pressure sales tactics, consult with family
members and others who might be able to help them make a decision, and compare his/her
various educational options.

We also support the proposed prohibition on incentive compensation, with some
revision.” As drafted, the exclusion of “fixed salary or wages” from the incentive compensation
ban is a huge loophole through which schools could still provide incentive compensation based
on student enrollment numbers. Schools could easily avoid the ban by increasing or decreasing
salaries or wages based on enrollment numbers — either annually or more often. We therefore
suggest that the rule be revised to mirror the federal incentive compensation ban, which provides
that a school

will not provide any commission, bonus, or other incentive payment based in any
part, directly or indirectly, upon success in securing enrollments or the award of
financial aid, to any person or entity who is engaged in any student recruitment or

4 U.S. Senate Committee on Health, Education, Labor and Pensions, “For Profit Higher Education: The Failure to
Safeguard the Federal Investment and Ensure Student Success”, S. Rpt. 112-37 (July 30, 2012).

5 Daniel Kruger, Blackboard Jungle, Forbes Magazine, Dec. 13, 2004.

230 CMR 15.04(1).
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admission activity, or in making decisions regarding the award of title IV, HEA
program funds.®

Other key provisions that would allow borrowers some relief after recognizing warning
signs include:

® Prohibiting enrollment or retention of a student for which the school knows or has reason
to know is unfit by reason of educational or permanent physical disqualification, or other
material disqualification or is unlikely to graduate for the enumerated reasons’;

e Prohibiting abusive sales practices'’;

¢ Providing full refunds if a student withdraws within ten days after commencement of a
program' ",

e Requiring written notice of the opportunity to withdraw and receive a full refund when
students begin a program and are later denied some or all of the financial aid for which
they had applied'?; and

® Requiring refunds to students who withdraw in a way not covered by the school’s formal
withdrawal policy. 13

D. Enrollment Contracts

We support DPL’s list of elements that must be included in enrollment contracts.'* We
suggest adding that the expected date of completion also be included. If a school suddenly
closes, this will help impacted students to establish they were enrolled at the time the school
closed and that they are therefore entitled to federal student loan relief.

E. Record Retention

We have experienced numerous problems over the years in our efforts to get accurate and
comprehensive client records. The proposed record retention requirements15 are critical so that
students can easily access information to help them find relief or otherwise get a fresh start at a
new school or through employment.

For student attendance records, we also suggest that schools be required to maintain
records of the dates of withdrawal. These dates are important for students who are entitled to a
partial refund of student loan proceeds due to a withdrawal. If a school fails to make the required
pro rata student loan refund to the federal government, the student will be eligible for a discharge
of the portion of the loan that was improperly kept by the school. The student may need evidence
from the school’s files in order to successfully seek such an unpaid refund discharge.

We also urge DPL to consider:

¢ Prohibiting schools from withholding transcripts and diplomas. Schools often withhold
transcripts or diplomas in order to force students to pay (1) disputed charges; (2) late
tuition or loan payments; or (3) accelerated tuition or loan amounts. Lack of a diploma or

834 C.F.R. § 668.14(b)(22)(i).
%230 CMR 12.00(e).

19230 CMR 15.01(6).

1230 CMR 15.04(4).

12230 CMR 15.04(7).

3230 CMR 15.04(6).

4230 CMR 15.04(2)
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transcript, however, can hamper a student’s attempt to find employment so he/she can
pay any money owed to the school, and a school should not be able to force a student to
pay disputed charges.

¢ Prohibiting schools from destroying or modifying student loan files in any way; and

e Requiring the school to provide a complete copy of the student’s file to the student upon
request, at least one time free of charge.

F. Advertisements and Representations

These provisions are critical, as many for-profit schools persuade students to enroll
through the use of misrepresentations. We suggest broadening the definition of promotional
activities to claims to include two other common areas of misrepresentation: the transferability
of credits and the salaries of graduates.'®

G. Enforcement and Relief

DPL must commit the resources and staff to enforcing these regulations. Not all well-
funded oversight agencies regulate for-profit schools effectively, but all of the states with better
oversight have staffing commensurate with the number of students who attend schools operating
within state borders. It is also critical that the state agency overseeing schools focus its mission
on ensuring school quality as well as solvency and protecting students.

DPL must increase monitoring and enforcement activity to ensure that these regulations
have the greatest impact. DPL must act and use its statutory power aggressively to protect
students. This will help provide relief for student borrowers and give them the opportunity to
start fresh AND help deter future bad practices.

In order to be eligible to participate in federal aid programs, schools must comply with
federal “‘state authorization” requirements. The Department of Education’s regulations provide
that an institution is “legally authorized” by a state only if the state “has a process to review and
appropriately act on complaints concerning the institution . . . .”"” In promulgating this
requirement, the Department of Education determined that a state process to review and act on
complaints is critical to the state’s oversight role. The Department views state authorization as a
“substantive requirement where the State is expected to take an active role in approving an
institution and monitoring complaints from the public about its operations and responding
appropriately.”'®

This new complaint requirement provides states with an opportunity to create a thorough
process for the investigation and active resolution of student complaints. Such a process is not
only required by the federal regulations, but is also in the best interests of the students and the
schools. The draft regulations, however, do not provide for any DPL complaint process. They
only require that the school establish a student complaint procedure and respond to complaints
within 10 days." While it is important for schools to have internal complaint procedures, it is
more important for DPL to have a thorough and fair student complaint process.

Thorough complaint procedures would allow DPL to discover and take action against
those schools that are unfairly competing through illegal activities, promote the credibility of
legitimate schools, help DPL to make sure that schools are meeting the minimum standards, and

16230 CMR 12.00 and 15.06(9).

1734 C.F.R. § 600.9(a)(1).

'8 75 Fed. Reg. 34806-01, 34813 (June 18, 2010).
19230 CMR 15.07.



provide relief to students who have been harmed by fraudulent practices. A thorough complaint
process may also, in the long term, help to conserve fiscal and administrative resources. If the
schools understand that DPL is serious about enforcing the law and following complaint
procedures, they will be more likely to work informally to resolve complaints and comply with
the law, thus reducing the time DPL’s staff spends on investigating and formally resolving
complaints.

We therefore urge DPL to consider enacting regulations that:

e are accessible, with information about how to submit a complaint clearly provided
on DPL website and on school websites;

e allow the student to submit a complaint directly to DPL without first going
through the school’s complaint process;

e provide for the investigation of all complaints when the allegations, if taken as
true, would constitute a violation of the statute or regulations;

e provide for adequate investigative resources, including an adequate number of
trained investigators to handle all complaints in a timely manner;

¢ provide for adequate investigative procedures and tools, including the review of
prior student complaints, witness interviews, on-site document review,
unannounced site visits, and audits;

e allow all parties equal and adequate opportunities to present relevant oral and
documentary evidence;

® require written determinations to each complaint that state reasons underlying
each determination and indicate the evidence and regulations or laws relied upon;

e provide for a hearing and appeal process equally available to all parties; and

e if a preponderance of the evidence demonstrates a statutory or regulatory
violation, provide for the appropriate resolution of a complaint which could
include student refunds for specified violations and enforcement actions and
penalties when DPL obtains evidence of systemic statutory or regulatory
violations.

Public enforcement is particularly critical given limited private enforcement tools
available to students. Private litigation can be an important tool in combating abuses in the for-
profit school sector. It is especially useful in exposing widespread and systemic deceptive
practices through class action litigation and waste of government funds through False Claims Act
litigation. However, it is difficult for individual borrowers to get relief, particularly from
burdensome student loan debt, through litigation.

A major problem is that courts have consistently held that there is no private right of
enforcement under the Higher Education Act (HEA). Largely by default, most private
enforcement of student loan violations, to the extent it occurs at all, is through the federal and
state debt collection laws. This type of enforcement is most appropriate and useful when abusive
and harassing debt collection agency conduct is involved. However, there are severe limitations
to using this law to enforce borrower rights. Borrower rights are further stymied due to broad
mandatory arbitration agreements in many school enrollment agreements. Mandatory arbitration
provisions, buried in many kinds of consumer contracts, require consumers to waive their right to
use the court system, and instead limit consumers to resolving their disputes with the lender or
seller through a binding arbitration process. This constraint puts the lender or seller in a stronger
position, because little discovery is available, the business can pick the arbitration service
provider (and repeat players bring more business, leading to an incentive for the arbiter to rule
for the lenders), and decisions cannot be appealed.



Federal student loan administrative cancellations provide relief to some borrowers, but
these too are incomplete remedies. The three types of federal cancellations intended mainly to
address fraud are closed school, false certification, and unpaid refunds. It is important to
emphasize that not one of these programs provides general remedies for borrowers who attended
a fraudulent school. For example, a school may routinely pay admissions officers by
commission in violation of incentive compensation rules, fail to provide educational materials or
qualified teachers, and admit unqualified students on a regular basis. None of these violations is
a ground for cancellation. Instead, each cancellation offers relief for a narrow set of
circumstances. The bottom line for many borrowers is the lack of relief.”

The recent closure of American Career Institute schools in Massachusetts illustrates the
need for substantive relief for borrowers. Not all borrowers harmed by a school closure qualify
for federal administrative discharges. For example, some students may have left months earlier
because of deterioration in quality or termination of particular programs. Although
Massachusetts imposes limited bond requirements on schools, there is no state-wide tuition
recovery fund. We urge consideration of additional relief remedies beyond the surety
requirements. We also support the requirement of a school closure plan and urge DPL to look
for warnings signs to help ease transitions for students at failing schools.”' Too often, regulators
do not catch warning signs that would help the students understand their options before a school
suddenly closes.

DPL must also clarify its regulations to ensure that borrowers have full private
enforcement rights. The sections on disclosures and advertisements both contain provisions
stating that those sections are not intended to confer any private right of action not otherwise
provided by statute.”? The 2012 Act specifically provides a private right of action for students
misled by false or deceptive misrepresentations by a school.> In addition, current regulations
make clear that an act of practice that fails to comply with existing, statutes, rules, regulations or
laws violates the Consumer Protection Act. There should therefore be clear authority for
borrowers to seek private relief in all of these cases, but we urge DPL to clarify.24

Protecting consumers requires aggressive action by the federal government and states.
The stakes are high. If schools get away with fraud and deception, individuals seeking to better
their lives are left with nothing but worthless certificates and mountains of debt. We urge the
Division to act quickly to adopt these recommendations and help protect vulnerable students and
give them the opportunity to pursue their dreams.

Thank you for your consideration of this testimony. Please feel free to contact Deanne
Loonin if you have any questions or comments. (Ph: 617-542-8010; E-mail: dloonin@nclc.org).

0 See generally National Consumer Law Center, Student Loan Law ch. 9 (4™ ed. 2010 and Supp.).
21230 CMR 13.02(1)(k).

22230 CMR 15.05(6), 15.06(19).

# Mass. Gen. Laws ch. 112, § 263(n).

940 Mass. Code Regs. 3.16(3).
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The following statement is submitted on behalf of the National
Consumer Law Center’s low-income clients. The Boston-based National
Consumer Law Center (NCLC) is a nonprofit organization specializing in
consumer issues on behalf of low-income people. We work with thousands of
legal services, government and private attorneys and their clients, as well as
community groups and organizations that represent low-income and older
individuals on consumer issues.

NCLC’s Student Loan Borrower Assistance Project provides
information about student rights and responsibilities for borrowers and
advocates. We also seek to increase public understanding of student lending
issues and to identify policy solutions to promote access to education, lessen
student debt burdens and make loan repayment more manageable.'

Our policy and advocacy efforts are grounded in our direct legal
assistance work with low-income clients in Massachusetts. These clients,
many of whom attended for-profit schools, seek our assistance because they
are struggling with student loan debt. In addition to our work in
Massachusetts, we consult with advocates across the country representing
borrowers, many with complaints against for-profit schools. Further, a large
percentage of the complaints we get through our Student Loan Borrower
Assistance web site involve for-profit schools.

" See the Project’s web site at www.studentloanborrowerassistance.org. NCLC also publishes
and annually supplements practice treatises which describe the law currently applicable to all
types of consumer transactions, including Student Loan Law (4™ ed. 2010 and Supp.). These
comments are written by Robyn Smith, Of Counsel with NCLC, where she focuses on for-
profit college and student loan issues. She previously worked in the Consumer Law Section of
the California Attorney General’s office, where she investigated and prosecuted businesses
engaged in deceptive business practices, including for-profit colleges. She also represented
low-income consumers in a wide range of consumer law matters at Public Counsel in Los
Angeles and at the Legal Aid Society of Hawaii.




Problems With the For-Profit School Sector

We applaud Attorney General Coakley for her commitment to protecting consumers from
fraudulent for-profit schools, both through law enforcement actions and the proposed unfair and
deceptive acts and practices (UDAP) regulations. Unfair and deceptive for-profit school practices
are a tremendous source of frustration, financial loss, and loss of opportunity for consumers,
particularly low-income consumers hoping to break out of poverty. Many scam for-profit schools
exploit federally funded student assistance programs, convincing students to take on thousands
of dollars in debt based on false promises of higher paying employment. These students’ hopes
are shattered when they discover that their credentials are worthless, they are unable to find the
high paying employment promised, and they are stuck with a lifetime of debt they cannot afford
to repay.

We regularly see the harm caused by deceptive for-profit school practices through our
direct client representation work. All of our clients live in Massachusetts and are eligible for free
legal assistance. Of the clients we have seen in the past few years, almost 70% attended for-profit
schools. Of those who attended for-profit schools, many did not complete their courses. Of our
clients who completed their programs, only a few have found work in the field they were
supposedly trained in and none have found long-term employment. In fact, few of these clients
are employed in any type of job.

Student loan defaults are devastating for borrowers because the consequences of federal
loan defaults are so severe. The government has extraordinary powers to collect student loans,
far beyond those of most unsecured creditors. The government can garnish a borrower’s wages
without a judgment, seize her tax refund, even an earned income tax credit, seize portions of
federal benefits such as Social Security, and deny her eligibility for new education grants or
loans. Even in bankruptcy, most student loans must be paid. Unlike any other type of debt, there
is no statute of limitations.

As the Attorney General has recognized by proposing to broaden the scope of the UDAP
regulations, for-profit school fraud is by no means only a legacy of the past. New abuses have
emerged, many tied to the aggressive push for growth in the sector and proliferation of large,
Wall Street-backed public companies. We continue to see new clients who have been harmed by
unfair and deceptive practices of for-profit schools. The need for the regulations proposed by the
Attorney General, with some clarifications and improvements as described below, has never
been greater.

Comments and Recommendations

Some for-profit schools have argued that many of the draft regulations either conflict
with or duplicate federal regulations. None of the draft regulations, however, conflict with
federal law and, other than a few of the disclosure requirements, none of the draft regulations are
duplicative. State governments, not accrediting agencies or the federal government, have the
distinct and primary responsibility of protecting students from unfair and deceptive practices as
part of the federal financial aid regulatory “triad.” The Department of Education affirmed that
states retain this responsibility when it clarified the state authorization requirements for



participation in federal aid programs.” For this reason, state unfair and deceptive acts and
practices statutes constitutes the main line of defense — and too often the only line of defense —
protecting consumers from predatory, deceptive, and unscrupulous business practices. By
proposing more extensive UDAP regulations, the Attorney General is helping the state to fulfill
its critical consumer protection role within the federal oversight scheme.

A. Scope and Application of Proposed Regulations

1. Sections 31.02 and 31.03 (Definition of School): Exclusive Application of
Regulations to For-Profit Institutions

Some for-profit schools argue that they should be treated no differently than private non-
profit schools, which the Attorney General has proposed to exclude from the application of the
UDAP regulations. This argument, however, ignores the enormous amount of historical and
recent evidence demonstrating that the enumerated deceptive and unfair practices have been
widespread in the for-profit educational industry, while they have been rare in the non-profit
educational sector.

The for-profit education sector is the only higher education sector that has a long history
of engaging in consumer fraud, as described in numerous governmental reports over the years.’
Most recently, in July 2012 the U.S. Senate Committee on Health, Education, Labor and
Pensions issued a report that highlighted widespread problems throughout the for-profit higher
education sector.' Among other findings, the Committee focused on the huge investment of
taxpayer dollars in the industry, predatory recruiting, low completion rates, billions of dollars
diverted to marketing, executive salaries and profits, and gaming of the regulatory system to
maximize profits.

Federal funding and investor demand for growing profits are at the root of the for-profit
educational sector’s problems. Federal law allows for-profit schools to earn up to 90% of their
revenues from Department of Education federal aid programs.” The availability of so much
federal financial aid revenue fueled rapid growth in the for-profit school sector in the 2000s,
often at the expense of educational quality. Between 2000 and 2009, undergraduate enrollment at
degree-granting for-profit schools increased by 293%, while undergraduate enrollment increased

2 See 75 Ped. Reg. 66832 (Oct. 29, 2010) (final regulations). See also, 75 Fed. Reg. 34806-02, 34813 (June 18,
2010) (“we are concerned that some States are deferring all, or nearly all, of their oversight responsibilities to
accrediting agencies . . . . [W]e are concerned that the checks and balances provided by the separate processes of
accreditation and State legal authorization are being compromised.”)

? These problems have been documented in numerous investigations and media reports, including recent reports
from the U.S. Senate Committee on Health, Education, Labor and Pensions: “Emerging Risk?: An Overview of
Growth, Spending, Student Debt and Unanswered Questions in For-Profit Higher Education” (June 24, 2010) and
“The Return on the Federal Investment in For-Profit Education: Debt Without a Diploma” (Sept. 30, 2010). See
also National Consumer Law Center, Public Advocates and U.S. PIRG, “Comments to the FTC on Vocational
School Guides” (Oct. 16, 2009). A summary of media reports on these issues can be found at:
http://protectstudentsandtaxpayers.org.

‘U.s. Senate, Health, Educ., Labor and Pensions Comm., “For Profit Higher Education: The Failure to Safeguard
the Federal Investment and Ensure Student Success,” S. Rpt. 112-37 (July 30, 2012).

320 U.S.C. § 1094(a)(24).



by only 17% at degree-granting non-profit schools and 27% at public schools.® Enrollments at all
for-profit schools increased from 766,000 in 2001 to 2.4 million in 2011.” This rapid increase
was due, in large part, to increasing market domination by regional and national chains, many
with stock shares traded on Wall Street.® By 2009, at least 76% of the students enrolled in for-
profit 9schools were attending schools that were either publicly traded or owned by private equity
firms.

Due to this growth, for-profit education companies have taken an increasing share of
federal financial aid. In 2009, for example, although for-profit schools enrolled just 13% of
students nationally, they received almost one-quarter of all Pell grants, up from just 13% in
1999.'° Similarly, in 2009-10, the for-profit education sector received 25% of total Department
of Education student aid program funds.'' In addition, for-profit school companies are receiving
an increasing share of federal benefits for active duty military and veterans — some may even
target military and veteran students because these federal benefits do not count towards the 90%
federal financial aid revenue cap applicable to for-profit schools. Between 2006 and 2010,
twenty for-profit school companies increased their combined Post-911 GI Bill and Tuition
Assistance benefits from $66.6 million in 2006 to a projected $521.2 million in 2010, an increase
of 683%." Many schools also receive state funds that bring the dependence on government
funds closer to 95% of revenues. "

This may seem on the surface like a typical business success story, but there are very
serious down sides for students and taxpayers. Students at for-profit schools default on their
federal students loans at disproportionately high rates — which indicates that these schools are not
providing the quality educations or services that they promise. The Department of Education
released three year FY 2010 official cohort default rates in September 2013. Although for-profit
schools enrolled just 14% of students nationally, 46% of the students who entered repayment in
2010 and defaulted by 2012 were for-profit school students.' In addition, the for-profit school
sector had a three year average default rate of 21.8%, which was significantly higher than the
three year default rates for public schools (13.0%) and private non-profit schools (8.2%)."

Some for-profit schools claim that the proposed regulations would essentially penalize

® Nat’l Center for Educ. Statistics, U.S. Dep’t of Educ., “The Condition of Education 2013,” NCES 2013-037 at 62
(May 2013).
us. Senate, Health, Educ., Labor and Pensions Comm., ‘“For Profit Higher Education: The Failure to Safeguard
ghe Federal Investment and Ensure Student Success,” S. Rpt. 112-37 at 31 (July 30, 2012).

Id.
’Id. atp. 1.
vys. Senate, Health, Educ., Labor and Pensions Comm., “Emerging Risk?: An Overview of Growth, Spending,
Student Debt and Unanswered Questions in For-Profit Higher Education” at 3 (June 24, 2010).
nmus. Senate, Health, Educ., Labor and Pensions Comm., “For Profit Higher Education: The Failure to Safeguard
the Federal Investment and Ensure Student Success,” S. Rpt. 112-37 at 2 (July 30, 2012).
2yus. Senate, Health, Educ., Labor and Pensions Comm., “Benefitting Whom? For-Profit Education Companies
and the Growth of Military Educational Benefits” (Dec. 8, 2010).
Bus. Senate, Health, Educ., Labor and Pensions Comm., “The Return on the Federal Investment in For-Profit
Education: Debt Without a Diploma™ at 10 (Sept. 30, 2010).
'* U.S. Dep’t of Educ., “National Default Rate Briefings for FY 2011 2-Year Rates and FY 2010 3-Year Rates” at
62 (Sept. 30, 2013).
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them for enrolling minority and low-income students. This “demographic determinism”
argument — that the for-profit sector serves people who are likely to fail, so why should anyone
be surprised when they do fail — is unacceptable. While demographics play a role in the lower
completion rates and higher default rates of for-profit colleges, the evidence is clear that
demographics are by no means the sole reason for these rates. Among other examples, a 2010
Education Sector report documents the role schools can play in lowering default rates, finding
that “...dangerously high default rates for institutions that serve at-risk students are not
inevitable....”'® Similarly, a recent 2014 Education Trust report, which reviewed eight colleges’
efforts to help more of their students succeed, concluded that rather than seeing the
“demographics of their students as destiny,” these colleges now understand that they can
“radically reshape their student success rates without becoming more selective.”!’ It does much
more harm than good to at-risk populations for the government to funnel so much money to
schools that, rather than focusing on the success of their vulnerable students, focus on the bottom
line — recruiting a constant stream of students to boost their profits.

The new regulations do not in any way penalize schools that enroll minority and low-
income students through fair and honest business practices. Instead, they target schools that
make false promises to low-income and minority students in order to increase enrollment
numbers and bring in federal financial aid dollars. These students deserve better. They deserve
schools that follow through on their promises of quality education and job skills that actually
lead to high paying employment. They deserve accurate information that allows them to compare
educational options before they commit to one of the most important investments of their lives.
We support the Attorney General’s effort to hold these schools accountable so that they are
providing real opportunity to students seeking to better their lives, not just the illusion of
opportunity.

Unlike private non-profit schools, for-profit schools have been subject to a high number
of federal and state law enforcement actions based on many of the deceptive practices
enumerated in the draft UDAP regulations. For example, the U.S. Justice Department and a
number of state attorneys general, including Massachusetts, have intervened in a whistle-blower
lawsuit against Education Management Corp. (EDMC). The suit alleges, among other things,
that the company illegally falsified job placement rates.'® Massachusetts is just one of a long list
of states, including Arizona, Arkansas, California, Colorado, Connecticut, Florida, Idaho,
Illinois, Towa, Kentucky, Minnesota, Missouri, Nebraska, New York, North Carolina, Oregon,
Pennsylvania, Tennessee, and Washington that have recently begun investigations, filed lawsuits,
or obtained judgments against schools for unfair and deceptive practices.”” In addition, four large

16 Erin Dillon and Robin V. Smiles, Education Sector, “Lowering Student Loan Default Rates, What One
Consortium of Historically Black Colleges Did to Succeed” (Feb. 2010).

175 oseph Yeado, Kati Haycock, Rob Johnstone, and Priyadarshini Chaplot, The Education Trust, “Learning From
High-Performing and Fast-Gaining Institutions” (Jan. 2014).

' See U.S. v. Educ. Management Corp., 871 F.Supp. 2d 433 (W.D. Pa. 2012) (dismissing FCA claims based on
company’s compensation plan as written, but allowing claims based on the challenges to the plan as implemented;
state FCA claims also allowed to proceed). The following states remain in the case: California, Florida, Illinois,
Indiana, Massachusetts, Minnesota, Montana, New Jersey, New Mexico, New York, and Tennessee.

" See, e.g., “State Attorneys General Investigating For-Profit Colleges,” California Watch (May 3, 2013) (links to
information about various state investigations, lawsuits, and judgments); Press Release, Office of the California
Attorney General, “Attorney General Kamala D. Harris Files Suit in Alleged For-Profit College Predatory Scheme”



publicly traded for-profit schools have recently announced that they are currently under
investigation by at least twelve states for, among other things, possible deceptive business
practices involving student recruiting, job placement rates, and lending activities.” The
Department of Education recently declined one of these schools’ requests to add additional
programs and locations and is investigating possible falsification of job placement rates.”! Many
of these same national chains have campuses in Massachusetts or offer distance education
programs to Massachusetts residents. In the last year, the Massachusetts Attorney General filed a
lawsuit and obtained a consent judgment against Sullivan & Cogliano Training Centers, Inc., for
engaging in many of the unfair and deceptive practices targeted by the draft regulations,
including misrepresentations regarding the length of its programs, placement rates of graduates,
assistance in finding employment, the availability of internships, and the nature of instruction.*

The proposed UDAP regulations are therefore appropriately targeted toward the for-profit
education sector. Like any other for-profit business, for-profit schools owe their highest fiduciary
duty to earning profits for owners or shareholders. Because of this fiduciary duty, many for-
profit schools focus on student enrollment numbers rather than on delivering high quality
educational programs. Unfortunately, this focus on generating revenue through student
enrollment leads too many schools to engage in deceptive high pressure sales techniques in
addition to many of the other unfair and deceptive practices described in the proposed
regulations. UDAP regulations are therefore necessary to counter-balance the incentives created
by the legal duty to generate profits for owners — a duty that does not exist in either the public or
private non-profit education sectors.

For-profit schools’ unique conflict between producing profits and educating students is
demonstrated by the expenditures of many for-profit companies. According to a two year
investigation by the U.S. Senate Committee on Health, Education, Labor and Pensions, the 30
for-profit companies investigated spent a combined total of 42.1% of all revenue on marketing
and profit (22.7% of marketing, advertising, recruiting, and admissions staffing; 19.4% on pre-
tax profit), while they spent only 17.2% on instruction.” Thus, while these for-profit companies
spent an average of only $2,050 per student on instruction in 2009, degree-granting public

(Oct. 10, 2013) (lawsuit against Corinthian Colleges, Inc. for false and predatory advertising); “Argosy Fined $3.3
Million by Colorado,” www.InsideHigherEd.com (Dec. 6, 2013) (settlement regarding misrepresentations about
accreditation); Press Release, Office of the New York Attorney General, “A.G. Schneiderman Announces
Groundbreaking $10.25 Million Dollar Settlement With For-Profit Education Company That Inflated Job Placement
Rates To Attract Students” (Aug. 19, 2013) (settlement with Career Education Corp. regarding various unfair and
deceptive practices).

0 Eric Kelderman, “State Attorneys General Open New Investigations into For-Profit Colleges,” The Chronicle of
Higher Education (Jan. 28, 2014) (regarding multi-state investigations of Career Educ. Corp., Corinthian Colleges,
Inc., Educ. Management Corp. and ITT Educational Services, Inc.).

*! Ricardo Lopez, “Corinthian Colleges Discloses Fed’s Probe of Job Placement Numbers,” Los Angeles Times
(Feb. 6, 2014).

** The Complaint (with exhibits) detailing these deceptive practices and the Final Judgment by Consent are attached
to this testimony as Exhibits A and B, respectively.
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schools spent an average of $7,239 per student and degree-granting non-profit schools spent an
average of $15,321 per student.**

For these reasons, we support the Attorney General’s proposal to target UDAP
regulations toward for-profit schools, the only educational sector that has a continuous and long
history of engaging in UDAP violations up to the present.

2. Section 31.03 (Definition of For-Profit School): Application of Proposed
Regulations to Regionally Accredited Degree-Granting Schools

Some degree-granting for-profit schools have argued that they should be exempt from the
UDAP regulations because they are already subject to oversight by the Massachusetts Board of
Higher Education. Although the Board is charged with approving these schools, it does not
police the recruiting practices or other business practices of for-profit degree-granting schools.
Neither the authorizing statute, nor its underlying regulations, include any provisions regarding
or prohibiting unfair or deceptive practices or requiring the disclosure of outcome measures.
Instead, the statute and regulations focus primarily on educational standards — standards
regarding facilities, equipment, curricula, record maintenance, and instructors.”> The proposed
regulations are therefore necessary to supplement the Board’s oversight. The Attorney General’s
expertise in prosecuting businesses that engage in UDAP violations make her uniquely qualified
to promulgate and enforce UDAP regulations against unscrupulous for-profit degree-granting
1nstitutions.

Some of these schools have also argued that they should be exempt because they are
already subject to oversight by regional accreditation agencies. All of the reasons that for-profit
schools should be subject to stricter UDAP regulations, however, apply equally to degree-
granting schools, whether accredited or not. These schools also (1) grew rapidly in the 2000s to
take advantage of the available federal financial aid, often at the expense of educational quality;
(2) have high federal student loan cohort default rates; (3) spend more on advertising and profits
than on education; and (4) have a long history of engaging in many of the types of unfair and
deceptive practices that are described in the draft regulations:

e As set forth above, between 2000 and 2009, undergraduate enrollment at degree-
granting for-profit schools increased by 293%, while undergraduate enrollment
increased by only 17% at degree-granting non-profit schools and 27% at public
schools.”®

e Many of the schools investigated by the U.S. Senate Higher Education, Labor and
Pensions Committee from 2010 to 2012 were accredited degree-granting schools that
are publicly traded or owned by private equity firms.*’

*1d. at p- 87; Nat’l Center for Educ. Statistics, U.S. Dep’t of Educ., “The Condition of Education 2012,” NCES
2012-045 at 105 (May 2012).

» Mass. Gen. Laws ch. 69, §§ 30 to 31C; 603 C.M.R. 3.00.

% Nat’1 Center for Educ. Statistics, U.S. Dep’t of Educ., “The Condition of Education 2013,” NCES 2013-037 at 62
(May 2013).

7yus. Senate, Health, Education, Labor and Pensions Comm., “For Profit Higher Education: The Failure to
Safeguard the Federal Investment and Ensure Student Success,” S. Rpt. 112-37 (July 30, 2012);



Many accredited for-profit degree-granting schools receive between 70% and 90% of
their revenues from Title IV pro grams.28

The average three year FY 2010 cohort default rates of for-profit schools offering 4-
year programs (bachelor degrees or higher, including accredited schools) was 22.1%,
compared to 8% for non-profit schools and 9.3% for public schools. 28% of the
students who entered repayment in 2010 and defaulted by 2012 went to for-profit
schools offering 4-year programs.29

The expenditures on advertising, profits, and instruction highlighted by the U.S.
Senate Committee on Health, Education, Labor and Pensions and described above
included accredited degree-granting for-profit schools.”® As just one example, Apollo
Group, the owner of the regionally accredited University of Phoenix (UOP), spent
$2,225 per student on marketing, but only $892 per student on instruction.” In
addition, in December 2012 UOP was spending as much as $380,000 per day on
internet advertising.3 2

For-profit degree-granting schools, although regionally accredited, have exhibited the
same kinds of unfair and deceptive practices as non-degree granting schools.* These
schools have also been subject to investigations, lawsuits and settlements involving
the federal government, state governments, and others. Apollo Group, for example,
agreed to pay $78.5 million in December 2009 to settle a whistleblower lawsuit that
alleged UOP illegally tied recruiters’ pay to student enrollment. Apollo Group settled
similar allegations with the Department of Education in 2004.>* EDMC, the subject of
a pending lawsuit and multi-state investigations described above, owns the New
England Institute of Art in Massachusetts, a degree-granting school accredited by the
New England Association of Schools and Colleges. DeVry Education Group, Inc.,
which also owns regionally accredited degree-granting schools, announced that the
Federal Trade Commission has opened an investigation into possible unfair and
deceptive practices.35 It is also being investigated by two state attorneys general
(including Massachusetts).?’6

Moreover, as highlighted by the recent U.S. Senate Health, Education, Labor and
Pensions Committee report, accrediting agencies are not set up to police for-profit schools’
business practices. Rather than establishing and enforcing bright line minimum standards,
accrediting agencies focus on helping colleges improve when they fail to meet agency guidelines

* See U.S. Dep’t of Educ., “Proprietary School Revenue Percentages for Financial Statements With Fiscal Years
Ending Dates Between 7/1/2011 and 6/30/2012.”

¥ U.S. Dep’t of Educ., “National Default Rate Briefings for FY 2011 2-Year Rates and FY 2010 3-Year Rates™ at
62 (Sept. 30, 2013).
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2012).
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or benchmarks.”” The accreditation process does not therefore place much weight on student
outcomes or on compliance with basic consumer protection laws, such as laws regarding false
advertising and recruiting practices.*®

Other characteristics incline accrediting agencies towards leniency with their member
schools — including their financial dependence on the schools they accredit, competition among
agencies for member schools, and the structure of their orgalnizations.3 ? The Senate Committee
report described problems inherent in the accrediting agency peer review process, in which the
very people who review schools and decide whether to grant or deny accreditation are elected by
and come from other institutions accredited by the same agency.* The Higher Learning
Commission of the North Central Association of Colleges and Schools (HLC), for example, is a
regional accrediting agency that accredits schools who enroll the vast majority of publicly traded
for-profit school students (including the University of Phoenix, among others that enroll students
from Massachusetts).*' HLC’s peer review teams overlooked red flags at two for-profit schools,
including a 1,150% increase in enrollments and dramatic declines in completion rates following
a change of ownership and shift to almost exclusive on-line enrollments at one school, and credit
hour inflation at the other.*> Two of the three reviewers on one team, and three of six on another,
came from for-profit schools.*> The report concluded that accrediting agencies’ structures and
processes expose them to manipulation by institutions that are “more concerned with their
bottom line than academic quality and improvement.”**

For these reasons, the Department of Education recently affirmed that the states, not
accrediting agencies, have the distinct and primary responsibility of protecting students from
unfair and deceptive practices.” We therefore support the Attorney General’s decision to apply
the UDAP regulations to all for-profit schools, including those that are accredited and degree-
granting. Neither accreditation nor the capacity to grant degrees changes the fact that for-profit,
regionally accredited degree-granting schools have a legal imperative to produce profits for
investors. The UDAP regulations proposed by the Attorney General are a necessary counter-
balance to ensure that such schools are not engaging in deceptive practices, which harm students
and taxpayers, as well as schools that compete fairly and honestly.

Us. Senate, Health, Education, Labor & Pensions Comm., “For-Profit Higher Education: The Failure to
Safeguard the Federal Investment and Ensure Student Success,” S. Rpt. 112-37 at 125 (July 30, 2012).
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3. Section 31.02 (Scope): Application of Regulations to On-Line Schools
Without Physical Presence in Massachusetts

We support the Attorney General’s proposal to apply the new regulations to for-profit
schools that offer distance education programs to Massachusetts residents, even when those
schools lack an in-state presence. Because distance education students are as vulnerable, and
often more vulnerable, to unfair and deceptive practices as brick-and-mortar students, including
distance education programs is essential.

Increasing numbers of students are enrolling in on-line education programs offered by
for-profit education companies. The Center for Analysis of Postsecondary Education and
Employment issued a report in 2012 dividing for-profit schools into a number of categories,
including chains, on-line schools, and smaller independent schools that operate in no more than
one state and have no more than five branches. The Center found that from 2000 to 2009, on-line
institutions, generally part of national publicly-traded companies, increased from almost nothing
to become the largest part of the sector.’® The rapid increase in for-profit college enrollment in
the 2000s was also due in part to this growth of on-line education.*’

In its recent investigation, the Senate Health, Education, Labor and Pensions Committee
found that exclusively on-line students at for-profit institutions have lower retention rates, on
average, than students who attend classes at physical locations.” In addition, some state
attorneys general are investigating or taking action for unfair and deceptive practices against for-
profit schools which operate on-line programs. Bridgepoint is currently being investigated by the
California Attorney General.* The New York Attorney General recently obtained a judgment
against Career Education Corp., including for unfair and deceptive practices engaged in by its
exclusively on-line schools Colorado Technical University and American InterContinental
University.”

Currently, for-profit schools that have no physical presence in Massachusetts are not
subject to oversight by any Massachusetts’ state agency. There is no Massachusetts state agency
students may file a complaint with and expect that the complaint will be investigated and
addressed, and it is unclear whether the state where an on-line school is physically headquartered
would respond to or investigate out-of-state student complaints. It is also unclear whether these
students would qualify for some of the federal remedies available to students harmed by for-
profit schools, such as the student loan discharges available to students whose schools close.
This leaves Massachusetts students who enroll in on-line programs extremely vulnerable to
fraud, although they are equally deserving of protection from unfair and deceptive practices. We

% Center for Analysis of Postsecondary Educ. & Employment, “The For-Profit Postsecondary School Sector:
Nimble Critters or Agile Predators?” (Feb. 2012).
TU.s. Senate, Health, Education, Labor & Pensions Comm., “For-Profit Higher Education: The Failure to
iafeguard the Federal Investment and Ensure Student Success,” S. Rpt. 112-37 at 31 (July 30, 2012).
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(Jan. 14, 2013).
%0 Press Release, Office of the New York Attorney General, “A.G. Schneiderman Announces Groundbreaking
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therefore commend Attorney General Coakley’s willingness to lead the way to at least providing
some protections for these students by ensuring that on-line institutions are subject to the same
UDAP regulations as schools with a physical in-state presence.

B. Section 31.03 - Definitions for Proposed Regulations

1. Definition of Occupational Program

Not only do for-profit schools advertise jobs leading to new careers, they also advertise
programs they claim will lead to promotional opportunities or higher wages for students in their
pre-existing careers. For this reason, the definition of Occupational Program should be
broadened to apply to programs represented to lead to career advancement. We also recommend
simplifying the definition to refer only to for-profit schools in order to avoid confusion about
which schools’ occupational programs are covered. For example, although correspondence
schools are listed, schools offering programs through electronic means are not specifically
referenced. Furthermore, correspondence schools, private business schools, and private trade
schools are not defined. We therefore recommend revising the definition as follows (suggested
changes in italics or stricken):

Occupational Program. Any program offered by a for-profit school whose
principal purpose is to train or prepare individuals for a business, trade, technical,
or industrial occupation, or any other vocational purpose including but not limited
to programs represented to lead to higher wages or promotional opportunities in

pre- exzstzng employment—eeeap&&ea&keeﬂé&%&%&plema—pfegﬁms—eﬁfered—by

2. Definition of Employment in the Field of Study

Providing a specific definition of employment for the purpose of placement rate
calculations and disclosures is extremely important. Misrepresentations regarding graduate job
placement are one of the most common types of for-profit school deceptions, precisely because
they go to the heart of what students seek from an education. Our low-income clients enroll in
for-profit schools for only one reason — to obtain higher-paying employment in order to improve
their lives and the lives of their families. They tell us time and time again that the for-profit
schools they attended promised they would have no problem finding employment after
graduation, promised they would receive high salaries, and told them that most or all of their
graduates obtained jobs. All of these clients later discovered that these representations were
false.

Even if such students are provided with placement disclosures, such disclosures often
suffer from a number of problems. There is currently no standardized national definition of what
employment may be considered a job placement for the purposes of calculating job placement
rates. The U.S. Department of Education has not promulgated a standard definition and is
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unlikely to do so anytime soon — it has left this to the states and/or accrediting agencies.”!
National accrediting agencies each have their own vague definitions, while regional accrediting
agencies have no definitions because they do not require schools to measure job placement rates.
Because of this lack of a clear and precise definition, many for-profit schools are able to
manipulate and inflate job placement rates. For example, in a recent lawsuit, the California
Attorney General alleged that Corinthian Colleges placed graduates in temporary employment in
order to count those students as placements.’” This is a consistent allegation in the vast majority
of state and federal law enforcement investigations and actions, including most of the other
actions and investigations referred to in these comments. Thus, it is up to states to step into this
void and provide a clear and meaningful definition, which is exactly what Attorney General
Coakley seeks to do.

Unfortunately, a precise definition will not guaranty that schools will stop manipulating
placement rates. Placement rates must be continuously monitored and audited by the
government to ensure their accuracy.53 A clear definition will make it far easier for the Attorney
General to investigate schools that may be misrepresenting placement rates, calculate their actual
placement rates, and convince courts to penalize those who engage in placement rate inflation.

The draft definition of “employment in the field of study,” however, should be improved.
As currently drafted, the definition could be used by schools to manipulate and inflate their job
placement rates. The definition allows schools to count as “employed in the field of study”
students who are employed in a “reasonable equivalent” to the job specified in the name of the
program or in the certificate, diploma, or degree. The term “reasonable equivalent” itself has no
definition. We recommend revising this definition as follows:

Employment in the field of study. Employment in the job specified in the name
of the program or in the certificate, diploma, or degree conferred by a school upon
graduation from a program, or a the-reasonable equivalent thereof (a job in which
the student is required to use, for a majority of his/her work hours, skills he/she
would have been required to use in the job specified in the name of the program
or in the certificate, diploma, or degree).

3. Definition of Graduate Placement Rate

This definition could also be strengthened. As drafted, the definition of “graduate
placement rate” would allow schools to manipulate placement rates for a number of reasons,
leading to inaccurate and deceptive placement rates. First, the term ‘“non-temporary
employment” is not defined. As a result, a school could claim that a graduate or employer
reported that the graduate is permanently employed, even if reported after a short period of
employment (i.e., 2 weeks). A student who did not learn the skills necessary to remain in a

134 CER. § 668.6(b)(1)(iv) (the National Center for Education Statistics failed to determine a methodology for
calculating placement rates).

>* See Chris Kirkham, “How a For-Profit College Created Fake Jobs to Get Taxpayer Money,” HuffingtonPost.com
(Dec. 16, 2013).

>3 See National Consumer Law Center, “Making the Numbers Count: Why Proprietary School Performance Data
Doesn’t Add Up and What Can Be Done About It” (June 2005).
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permanent position could lose the job after the school verifies employment. This problem could
be addressed by requiring schools to verify a minimum period of employment, for example 90
days.

Second, for graduates unable to remain in permanent positions, some schools may count
various periods of employment in multiple jobs toward the minimum employment period.
Allowing schools to accumulate periods spent in different jobs would lead to a placement rate
that does not accurately represent the school’s ability to train a student for long-term
employment. This practice could be prevented by requiring continuous employment in one job
for a minimum time period.

Finally, schools should only be able to count graduates who find qualifying employment
within some maximum time period from the date of graduation, for example 6 months. No
student who enrolls in a program represented to lead to a specific occupation imagines that
he/she will have to wait almost two years after graduation to find the employment in that
occupation. In addition, the student will be expected to start making payments on federal loans
after a 6-month grace period expires, and in many cases will have the obligation to repay private
student loans from the time he/she enrolled. Most students expect that they will be able to find a
job soon after graduating, in time to start making payments on their hefty student loans.

In order to ensure that the placement rate accurately represents the number of graduates
who are able to obtain and remain in steady, long-term employment with one employer by the
time they are expected to start repaying their federal loans, this definition should be revised as
follows:

Graduate placement rate. The number of graduating students ebtainingstarting
full time (at least 32 hours per week) and non-temporary employment (continuous
employment in one job lasting at least 90 days) in the field of study within 6
months of graduation during the latest two calendar years for which the school
has obtained verification, divided by the number of all students graduating from
the program during the last 2 calendar years. The graduate placement rate shall
be determined within 180 days from the end of each calendar year.

A different definition is necessary for employment that requires licensure or certification
based on an examination. In this case, the definition would be the same, except that the period in
which employment must start should begin six months after the date on which the state licensing
agency or private certification organization announces the results of the first examination
reasonably available to students who graduated.

4. Definition of Graduation Rate and Total Placement Rate

The proposed definition of “graduation rate” should be revised. As drafted, it would
result in an incorrect graduation rate. The definition should only count as graduates those who
complete their programs within the original time scheduled when the student enrolled. Some
schools misrepresent both the time to graduation and, as a result, the cost of obtaining a
certificate, diploma or degree. To prevent this practice, the regulations should only allow the
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schools to count as graduates those students who complete within the time period the school
represents is sufficient.

This number should be divided by the total number of students who enroll and are
originally expected to complete within that time period. This will avoid the problems defining
the “number of students who left” and simplify the calculation and the definition.

To reflect the rate of students who graduate within the originally scheduled time period to
graduation, out of all the students who enroll and expect to graduate within that time period, the
graduation rate should be revised as follows:

Graduation rate. The number of students who were originally scheduled at the

time of enrollment to graduate recerved-eertiticates;—diplomas,—or-degrees—inthe

pregram—during the latest two calendar years, and who graduated during that
period, divided by the number of students who were originally scheduled at the

time of enrollment to graduate }eft—eh%pfegmm—Q“&bhe&t—reeufmng—mek%Hg

W&d—n@@%@r—am&e&s@&durmg the latest two calendar years.

5. Definition of Loan Default Percentage

Unfortunately, some loan default rates are difficult to measure. For federal student loans,
a default is defined as a failure to repay a loan for 270 days.54 The U.S. Department of Education
is therefore able to measure and disclose schools’ 3-year cohort default rates with respect to
federal loans.>

For private loans, however, there is no uniform definition. Default is defined by the
individual terms of each loan’s promissory note. The default period for private student loans is
usually much shorter than the federal default period — in some cases, a borrower could be in
default as soon as he or she misses a single payment. Moreover, other than for institutional loans,
schools may not be able to obtain default information from lending institutions or subsequent
loan holders.

Therefore, we recommend that to the extent the Attorney General decides to require the
disclosure of both federal and private student loan default rates, the definition for loan default
percentage be revised to include two default percentages, one for federal loans and one for
institutional loans and any other private loans when the school has access to student default
information.

6. Definition of Preferred Lender or Preferred Lender List

Some schools grant preferential status to a particular private student loan lender by either
(1) exclusively referring students to that lender, or (2) arranging or otherwise facilitating loans
from that lender. The school may do this without posting a lending institution’s name on its

320 U.S.C. § 1085(1).
% The federal government will no longer calculate or report 2-year cohort default rate. See 20 U.S.C. § 1085(m).
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website or in informational mailings. In order to capture this situation, the regulation should be
revised as follows:

Preferred Lender and Preferred Lender List. Any Lending Institution or selection
of Lending Institutions that a school endorses, promotes, chooses, or assigns
preferential status to, by, without limitation, posting a Lending Institutions’ name
or loan product’s name on the school’s website, er—including a Lending
Institution’s name or loan product’s name in informational mailings or brochures
or any other document provided to students, or their parents, exclusively referring
students to the Lending Institution, or arranging or otherwise facilitating the
origination of loans from the Lending Institution.

7. Definition of Total Placement Rate

The definition of “total placement rate” could be strengthened in the same manner as the
definitions of “graduate placement rate” and “graduation rate,” as described in Sections B.3. and
B.4. above.

C. Section 31.04 - False or Misleading Statements or Representations

1. Section 31.04(1): False Advertising

Some for-profit schools mislead students by promising that their credits are transferable
to other colleges. In most circumstances, however, the credits of for-profits schools, including
nationally and regionally accredited schools, will not be accepted by any other college.
Therefore, we recommend adding “transferability of credits” to the list of subjects concerning
which false, untrue or deceptive statements are considered unfair or deceptive acts or practices.

2. Sections 31.04(3) and (4): False Advertising as to Expected Salaries

Many schools orally misrepresent the salaries of their graduates. Such misrepresentations
do not appear to be covered by Sections 31.04(3) or 31.04(4), as those target misrepresentations
about the expected earnings in a job or occupation or particular position. We recommend adding
the following to Section 31.04(3) to cover any type of misrepresentation about the salaries of a
school’s graduates:

It is an unfair or deceptive act or practice for a school to make any false, untrue,
unsubstantiated, or deceptive statement or representation or any statement or
representation which has the tendency or capacity to mislead or deceive students,
prospective students, or any other person regarding actual or probable earnings in
any job or occupation, or actual earnings of the school’s graduates.

3. Recommendations for Additional Types of False or Misleading Statements

Other common statements that the Attorney General should consider adding as false or
misleading include misrepresentations about:
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equipment available to students, such as whether the equipment is up-to-date
and state-of-the-art, whether the equipment is well maintained, and whether
enough equipment is available for all students to use;

students’ refund rights under state and federal law;

whether a program represented to lead to a particular occupation will qualify a
student, or has the necessary accreditation to qualify a student, to take a state
licensing or private certification examination necessary for employment in
that occupation;

whether a certificate, diploma, or degree is necessary for employment in a
particular occupation; and

whether a student will meet the requirements for employment in the
occupation to which the program is represented to lead, despite a physical
condition, age, a criminal record, lack of education, or lack of a required
language proficiency.

Our clients’ experiences illustrate the need for these additional provisions. Here are a
few examples from NCLC’s many years of assisting for-profit school students:

Many of our clients attended a local for-profit medical assistant program. These
clients did not have high school diplomas or G.E.D.s when they signed up for school
and had numerous complaints about the program. When some of the clients raised
concerns, they were told that they might as well try to finish because they were going
to have to pay back their loans and the school in any case. Although in fact they
could have received partial refunds, the students believed these misrepresentations
and stayed in school. They tried to find work after completing, but each was told
numerous times by prospective employers that they do not hire individuals without
high school diplomas. A few of our clients had asked the school staff at the
beginning whether this would be a problem. They were reassured that many
graduates without high school diplomas find work in the field.

We also represented a monolingual Spanish speaking single mom in her early 40’s.
She signed up for a beauty school after informing the school representatives that she
spoke only Spanish because she was told that courses were offered in both Spanish
and English. She found out right away that this was a lie and that the courses were
offered in English only. Although she dropped out and her federal loan was
cancelled, the school continued to pursue her for about $5,000 in fees. This was very
stressful for a single mom trying to get by working at a school cafeteria, earning just
above minimum wage with no health insurance.

Other clients included a homeless man in his mid 40’s who was recruited for a
pharmaceutical program and signed up because he needed a place to stay during the
day when the shelter was closed. He has severe learning disabilities. Other clients
had major disabilities which they revealed to school representatives, but were
nevertheless pressured to sign up.
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® One of our clients saw an advertisement for a for-profit culinary school. He visited
the school and was told about the “amazing” curriculum and strong job placement
program. The price tag of about $35,000, they said, would be easily repaid through
lucrative earnings after graduation. He was young and impressionable and eager to
work in the culinary field, so he signed up. He found out almost immediately that the
school’s statements were empty promises. The teachers were inexperienced and the
materials and equipment inferior. He asked about leaving and was told that he could
not get a refund. He stayed and finished and was never given job placement
assistance, despite his requests. He has since moved on and tried to put the
experience behind him, but the loans will not go away. He thinks he will be able to
mange the federal loans, but his two private loans with current interest rates of about
15% are unaffordable.

C. Section 31.05 - Disclosures

1. Sections 31.05(2) and (3)

Disclosure laws are never enough to police the for-profit school industry, but combined
with substantive consumer protection laws and relief sources, targeted disclosures can help
prevent unfair and deceptive practices. In late 2013, as part of the negotiated rulemaking process
intended to develop gainful employment standards, the Department of Education proposed new
disclosure provisions applicable to for-profit schools. We expect that the Department will require
disclosures, although the Department has not yet publicly released an official proposal or final
regulation.

We are concerned that too many disclosures can be counter-productive. If a student is
provided with a page of state disclosures and a separate page of federal disclosures at the same
time, he or she is less likely to pay attention to either. Based on the Department’s latest
disclosure proposal,56 it appears that the Attorney General’s proposed disclosures are simpler
because they target only five key outcome measures: cost of program, graduation rates,
graduation time, graduate student loan defaults, and job placement rates. In contrast, the
Department’s last proposal included up to 12 measures, some with subparts.”’

The Attorney General’s proposals, if revised as we suggest both below and in Section B
above, are likely to provide more accurate and useful information than the federal disclosures.
For example, the Department currently requires the disclosure of placement rates if a school’s
state or accrediting agency require their calculation. If both do, then both rates must be
disclosed.” Disclosure of both rates, or only the accrediting agency rate, can be confusing and
even misleading to students. The state placement rate is typically more accurate and lower
because state law often has more precise definitions of what employment may be counted as a
placement. Accrediting agency placement rates, on the other hand, are often inflated due to the
agencies’ vague definitions. Thus, the disclosure of an inflated accrediting agency placement

%% See Dep’t of Educ., “Subpart Q: Gainful Employment Programs” (December 11, 2013) (draft for discussion
purposes available on the Department’s gainful employment negotiated rulemaking web page).
57
Id.
%34 C.FR. § 668.6(b)(1)(iv).
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rate may lead a prospective student to overestimate his/her likelihood of obtaining long-term
employment in an occupation to which the program is represented to lead. The Attorney
General’s proposal, which limits disclosure to the placement rate calculated under the proposed
standard, would alleviate this problem.

We support the Attorney General’s proposed disclosures, with our suggested revisions,
especially with the imposition of a 72-hour waiting period which we strongly support. Typically,
from the minute a student first walks into a for-profit school (or, in the event of a distance
education program, talks with a recruiter), he/she faces intense pressure to sign an enrollment
agreement and take out student loans. Many of our clients describe being pressured to sign a tall
stack of documents, as directed by a recruiter, without sufficient time to review each document.
The 72-hour waiting period will allow students to make decisions away from these high-pressure
sales tactics, consult with family members and others who might be able to help them make a
decision, and compare his/her various educational options. We recommend, however, that the
Attorney General prohibit the school from obtaining a student’s signature on an enrollment
agreement or any other legal or financial commitment during this period.

The Attorney General should also improve these provisions with the following revisions:

e [f there is a state licensing or certification requirement or a private
certification requirement for a particular occupation, the school should
disclose those requirements and the pass rate of graduates on those licensure
and certification examinations.

e The school should disclose the 3-year default rate for institutional loans for
the same cohort covered by the 3-year cohort default rates for federal student
loans.”

e [t should be an unfair and deceptive practice for schools to incorporate into
the required disclosures any other information, both to maintain their
simplicity and to prevent the use of information which has the tendency or
capacity to mislead students.

e Schools should be required to disclose placement rates for occupational
programs even if they do not receive state or federal financing for those
programs.

2. Section 31.05(5): Disclosure of Costs of Required Examinations or Tests

We support this draft regulation, but recommend the following revision in order to ensure
that these disclosures are required at the time of enrollment:

If a school offers or requires students to take an entrance examination,
certification examination, or similar test of the students’ competence to enter,
continue with or graduate from a program, or to be certified in a particular
occupational field, and the examination or test is available directly from an

% See Section B.5. above for a description of the difficulties schools may have calculating a loan default percentage
for private student loan.
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outside vendor, it is an unfair or deceptive act or practice for a school to fail to
disclose the actual cost of such examination or test prior to the time of enrollment.

D. Section 31.06 - Prohibited Practices

We support these regulations, but make the following suggestions for strengthening these
provisions.

1. Section 31.06(6): Enrolling Unqualified Students

We support this provision, with the addition of several categories of conditions that often
disqualify students from employment, as follows:

It is an unfair or deceptive act or practice for a school to enroll or retain a student
in any program when the school believes, knows, or should know that the student
will not meet the requirements for employment in the occupation to which the
program is represented to lead due to is—anfitbyreasen—of educational level,-or
permanent physical condition—disqualifieation, language proficiency, criminal
record, age, or other material disqualification and/or will not or is unlikely to
graduate or benefit from the program due to (i) a lack of education, training, or
experience, (ii) physical condition, or (iii) a lack of language proficiency.

2. Section 31.06(9): Engaging in High Pressure Sales Tactics

We support the Attorney General’s proposal to prevent high-pressure sales tactics
through the use of telephone calls and text messages. This draft regulation, however, should be
revised because it allows far too many telephone communications to prospective students, such
that the communications could rise to a level of harassment and cost additional telephone fees.
Many of our low-income clients can only afford pre-paid cell phones or low-cost cell phone plan.
This means that they either have to pay for each phone call and text message or have low data
plan limits, and each unwanted cell phone call or text message often costs them money they
cannot afford. Furthermore, if a prospective student does not respond to one or two telephone
calls or text messages, a school should not be able to continue to endlessly call and harass him or
her in the future, even if those communications are limited to two a week or month. A
prospective student’s decision to not respond is an indication that he or she is not interested and
telephone communications should cease. Finally, a school should also cease telephone
communications if a prospective student requests that it do so.

Therefore, we recommend that this regulation be revised to limit telephone
communications as follows:

When a prospective student has provided an indication of interest in the school, it
is an unfair and deceptive act or practice for a school to initiate communication fo
a prospective student via telephone (either voice or data technology), in person,
via text messaging, or by recorded audio message, in excess of two such
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communications——each—seven-day—period—to either—the prospective student’s

residence, cellular telephone, or other telephone number provided by the student
as his/her personal telephone number—&nd—%we—e&e—s&eh—eemm&m&e&&ens—m—e&eh

number and if at any time the prospective student requests that the school cease
such communications, it is an unfair and deceptive act or practice for a school to
initiate any additional communications to the prospective student.

3. Recommendations for Additional Prohibited Practices

We also recommend that the Attorney General prohibit the misrepresentations described
in Section C.3. above.

E. Section 31.07 — Unfair or Deceptive Practices Involving Student Loans and
Financial Aid

In addition to federal student loans, many for-profit school students take out subprime
private loans which are originated by third-party lenders or by the schools themselves
(“institutional loans”). These loans are almost always more expensive than federal student
loans.” Students take out these private loans for a number of reasons. Federal aid may not be
sufficient to cover the high cost of many for-profit school programs. Or, a school approaching its
90% limit on Title IV revenues may steer students into taking private rather than federal loans.®'
In addition, students at unaccredited schools, who cannot obtain federal aid, are often pressured
to take out private loans or pay the school directly. For these reasons, for-profit school students
are much more likely to take out private loans. Students attending for-profit schools composed
about 9% of all undergraduates in 2007-2008, but 27% of those with private loans.®*

Private student loan borrowers are generally at the mercy of their creditors. Unlike the
federal student loan programs, there is no comprehensive federal law requiring private student
lenders to offer particular types of relief or flexible repayment, and private student loan creditors
have been unwilling in most cases to assist financially distressed borrowers.*”® Yet private student
loans have the same heightened protection against bankruptcy discharge as federal student loans.
Each default therefore represents an individual who cannot repay a debt and who may be facing
aggressive collection tactics. These student borrowers generally face numerous collection calls,
lawsuits and negative entries on their credit reports that can last for extended periods of time.

% See generally National Consumer Law Center, “Paying the Price: The High Cost of Private Student Loans and the
Dangers for Student Borrowers” (March 2008).

% See U.S. Senate, Health, Educ., Labor and Pensions Comm., “For Profit Higher Education: The Failure to
Safeguard the Federal Investment and Ensure Student Success,” S. Rpt. 112-37 (July 30, 2012).

62 Project on Student Debt, “Private Loans: Facts and Trends” (2011).

63 See Consumer Financial Protection Bureau, “Student Loan Affordability: Analysis of Public Input on Impact and
Solutions” (May 8, 2013); Consumer Financial Protection Bureau, “Mid-Year Snapshot of Private Student Loan
Complaints” (July 2013); and National Consumer Law Center, “Response to the Consumer Financial Protection
Bureau’s Request for Information Regarding an Initiative to Promote Student Loan Affordability” (April 8, 2013).

20



It should therefore be an unfair practice for a school to burden a student with private
loans that the school knows or should know that the student is unlikely to be able to repay, taking
into account the amount he/she is likely to repay for his/her federal student loans and the starting
salary in employment in the occupation to which the program is represented to lead.

The Attorney General should:

e make it an unfair and deceptive practice for a for-profit school to originate a
private student loan without ensuring that the student will be able to make
monthly payments on both his/her federal and private loans in the event he/she
obtains employment in the occupation to which the program is represented to
lead;

e make it an unfair and deceptive practice for a for-profit school to accept the
proceeds of a private student loan if the third-party lender does not perform a
similar ability-to-pay analysis; and

* make it an unfair and deceptive practice for a for-profit school to originate a
private student loan if the school knows or should reasonably know that the
student will likely default.

F. Conclusion

Protecting consumers requires aggressive action by states, including state attorneys
general. The stakes are high. Higher education is expensive and increasingly out of reach of
many lower-income and even middle-income Americans. Because of the expense of higher
education, most students take on some level of debt to pay for college. Misrepresentations and
false claims have severe consequences for these student borrowers. In cases where the schools do
not deliver as promised, loans for education can become an insurmountable burden rather than a
benefit. If schools get away with fraud and deception, individuals seeking to better their lives are
left with nothing but worthless certificates and mountains of debt. We urge the Attorney General
to act quickly to adopt these regulations, including our recommendations, to help protect
vulnerable students and give them the opportunity to pursue their dreams.

Thank you for your consideration of this testimony. Please feel free to contact Robyn
Smith or Deanne Loonin if you have any questions. (Ph: 617-542-8010; E-mail:
rsmith @ gmail.com.)
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